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Our Officers 


W. H. CHANDLER 


W. H. Chandler, President, was born at Greenville, Ala., in 1872, 
and at the age of 17 years entered the traffic department of the Louis- 
ville & Nashville Railroad. He was with the traffic department of the 
Central of Georgia Railroad and then of the Ocean Steamship Company 
from 1892 until 1898. From 1898 to 1907 he was industrial traffic mana- 
ger at New York City. In 1908-1909 he was New England Agent for the 
Atlanta, Birmingham & Atlantic and subsidiary steamship companies. 
From 1909 until 1912 he was assistant manager, Transportation Depart- 
ment, Boston Chamber of Commerce. From 1912 to 1914 he was with 
the Traffic Bureau, Merchants Association of New York. In 1914 he 
became manager of the Transportation Bureau, Boston Chamber of Com- 
meree, where he remained until 1924, since which time he has been mana- 
ger of the Traffic Bureau, Merchants Association of New York. He 
served as President of the National Industrial Traffic League, 1919-1922. 
He was Chairman of the Shippers’ Conference of Greater New York, 
1927-1932, and Chairman of its Executive Committee, 1932-1933. He is 
now Eastern Traffic Assistant to the Federal Coordinator of Transporta- 
tion with headquarters at 143 Liberty Street, New York City. Mr. 
Chandler served three years as a member of the Executive Committee, 
was Secretary of the Association of Practitioners, as well as Chairman 
of its Executive Committee last year. 


C. E. CHILDE 


C. E. Childe, Vice President, Western Classification Territory, 
resides at Omaha, Nebraska and maintains an office in the W. O. W. 
3uilding, that city. (No biographical sketch available at time of press- 
EDITORS. ). 


ELMER A. SMITH 


Elmer A. Smith, Chairman of the Executive Committee. General 
Attorney, Illinois Central Railroad, Chicago, Illinois. (No biographical 
data available at present—Epirors). 


All Members Note: Special Luncheon—Washington, November 27. 
Out-of-town members cordially invited. 
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HUGH D. DRISCOLL 


Hugh Daniel Driscoll, Secretary, was born on a farm near Enfield, 
Illinois on February 10, 1885, where he remained until he was 19 years 
of age. His parents were born in America and his four grandparents 
were from Ireland. After being graduated from High School, he entered 
railroad work in East St. Louis. He progressed in railroad work until 
1904, when he left the General Offices of the Kansas City Southern Rail- 
way Company to become Rate Clerk for the Kansas Railroad Commis- 
sion. In succession he served the Commercial interests of Topeka, Kan- 
sas; Waco, Texas and Oklahoma City, as Traffic Expert and Attorney, 
until 1922, when he engaged in private practice specializing in transpor- 
tation law, at Oklahoma City. He was immediately employed by the 
Corporation Commission of Oklahoma on an important pending ease, and 
his practice has since taken him into every corner of the United States, 
into Canada, Mexico and Alaska. His residence was changed to Tulsa 
in 1930, but he has continued his Oklahoma City office to this date. He 
has maintained an office in Washington, D. C., for the past ten years. 

Mr. Driseoll was admitted to practice by the Supreme Court of 
Kansas in 1914. He was admitted in Oklahoma in 1919 and to the Uni- 
ted States Supreme Court in 1923. He is a member of the American 
Bar Association, Oklahoma Bar Association and the Association of Prac- 
titioners before the Interstate Commerce Commission. 

He has served as President of several traffic organizations, inelud- 
ing the Texas Industrial Traffic League, the Oklahoma Industrial Traf- 
fic League and the Southwestern Industrial Traffic League; Vice-Presi- 
dent, National Industrial Traffic League; Director, Texas State Chamber 
of Commerce; and Chairman, Traffie Committee, Oklahoma State Cham- 
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ber of Commerce. During Federal Control of Railroads, he was a mem- 
ber of the St. Louis District Freight Traffic Committee of the United 
States Railroad Administration, in addition to being Chairman of the 
Less-carload Freight Committee at Oklahoma City. 

In 1930 he was appointed by Governor Holloway, Chairman of the 
Transportation Committee as well as a member of the Executive Com- 
mittee in charge of Drought Relief in Oklahoma. 

He married Miss Beatrice Murphy in 1910, and they have one son 
living—Donald, age 13 years. 





JOSEPH C. COLQUITT 


Joseph C. Colquitt, Vice President, Official Classification Terri- 
tory, was born in Savannah, Ga., May 28, 1883. He was educated in pri- 
vate schools in Georgia, Alabama and North Carolina and the public 
schools of the District of Columbia. He entered the rate department of 
the Southeastern Freight Association, forerunner of the present South- 
ern Freight Association, in the latter part of 1898. In 1901 he became 
Seeretary to the Chairman of the Southern Classification Committee, 
Secretary of the Committee in 1907 and later Assistant Chairman. In 
1913 he was selected to fill the newly created position of Classification 
Agent of the Interstate Commerce Commission. Upon his admission to 
the Bar of the District of Columbia in 1922 he resigned to engage in 
private practice in Washington. 


All Members Note: Special Luncheon—Washington, November 27. 
Out-of-town members cordially invited. 
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CLARENCE A. MILLER 


Clarence A. Miller, Treasurer, was born in Fayette County, Penn- 
svlvania, February 11, 1890. He graduated from the Uniontown, 
Pennsylvania High School in 1907, and from 1908 to 1920 was in the 
United States Postal Service. He received his LL.B. degree from George 
Washington University in 1919 and his LL.M. in 1921. After service as 
Assistant to the Legislative Counsel of the House of Representatives he 
entered the practice of law, and since 1926 has been specializing in inter- 
state commerce law. He has been a member of the faculties of the George 
Washington University Law School and Southeastern, University Law 
School for twelve years, and has written a number of legal articles, pub- 
lished in law reviews. He is also the author of several law books, and at 
the present time is Associate Faculty Editor of the George Washington 
Law Review. He is now General Counsel of The American Short Line 
Railroad Association. 


WYLIE M. BARROW 


Wylie M. Barrow, Vice President, Southern Classification Territory. 
(Biographical sketch and photograph to appear in November JOURNAL). 


All Members Note: Special Luncheon—Washington, November 27. 
Out-of-town members cordially invited. 








|’ 
st 


to a 
pra 


to t 
the 
of 
inte 
app 


to e 
coul 
be f 
is h 
of n 


requ 
miss 
of | 
thir 
sper 
desi: 
to d 
the 

(e) 

tieul 
of d 
ther 
own 


latio 
as W 
ana 
to st 
cond 
with 


4 
1 








enn- 
own, 
the 
orge 
ce as 
»s he 
nter- 
orge 
Law 
pub- 
nd at 
igton 
Line 


itory. 
NAL). 





The President’s Address * 


The Future of Practice Before the Interstate Commerce Commission 
By Water McF'arRuAnpD 


T OCCURRED to me that it might be appropriate, at this time, to take 

stock of the present situation in the field of transportation with a view 
to anticipating what is likely to happen in the next five years, so far as 
practice before the Interstate Commerce Commission is concerned. 

I am aware of the admonition against rushing in ‘‘ where angels fear 
to tread,’’ and fully realize the difficulty of forecasting the future. At 
the same time, there are certain rather definite trends, upon the outcome 
of which it is interesting to speculate; and the subject is of such vital 
interest to all members of the Association that it seemed worth while to 
approach it, even though my discussion may be inadequate. 

In analyzing the situation, I shall endeavor, as nearly as possible, 
to express no views as to the wisdom or desirability of any particular 
course, confining myself to what is likely to happen. The discussion will 
be from the standpoint of the practitioner before the Commission. It 
is hardly necessary to add that what I shall say is simply an expression 
of my own opinion. 

It seems obvious that the elements necessary to create a situation 
requiring or making possible the work of practitioners before the Com- 
mission are, first, transportation agencies to be regulated, second, a body 
of laws governing the activities of such transportation agencies, and, 
third, a commission to administer such laws. While I do not wish to 
spend a disproportionate amount of time on any one point, it seems 
desirable in connection with the consideration of transportation agencies, 
to diseuss (a) developments in the transportation world since 1920, (b) 
the probable demand for transportation within the next few years, and 
(c) the present situation with regard to transportation agencies, par- 
ticularly the railroads. On account of its current popularity as a topic 
of diseussion and its possible effect upon practice before the Commission, 
there also should be (d) some mention of the possibility of Government 
ownership and operation of railroads. 


Developments Since the Transportation Act, 1920, Was Enacted 


The Transportation Act, 1920, marked ‘‘a new departure’’ in regu- 
lation.! That is, instead of being negative and restrictive in its nature, 
as was former legislation, it directed affirmative action seeking to provide 
an adequate system of transportation. The object sought was frustrated 
to some extent by certain changes in conditions. Among other things, 
conditions in foreign countries did not return to normal. This, coupled 
with the increasing attempts of many nations to become self-sustaining, 





*Address delivered at Fifth Annual Convention, Chicago, III. 
1Wisconsin R. R. Comm. vy. C. B. & Q. R. R. Co., 257 U. S. 563, 585. 
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greatly reduced our export traffic. Second, methods of constructing 
highways were greatly improved and extensive highway construction was 
begun. There was a steady decline it: passenger transportation on the 
railroads, due to the convenience and flexibility of motor service. With 
the improvement in motors, and the substitution of pneumatic tires for 
solid tires on trucks, there followed a constantly increasing diversion of 
freight traffic to the highways.” <A third factor has been the much 
stricter operation of the so-called long-and-short-haul clause of Section 
4 of the Interstate Commerce Act, since the amendments made in 1920. 
A fourth factor has been the development of water transportation. This 
embraces several different types of vessels, including steamers operating 
in the coast-wise trade and on the inland waterways; barges operated 
on the inland waterways; and a relatively new type, the motor ship. 
The fifth important factor has been the increasing use of pipe lines for 
the transportation not only of crude petroleum, but also of gasoline and 
natural gas. Numerous other matters could be mentioned, such as the 
use of substitutes for coal, and the increasing use of airplanes for pas- 
senger traffic and for the transportation of mail and express. 

The full force of these factors has been brought to light with the 
decline in railroad revenues during the period from 1929 to cate. Dur- 
ing the seven years from 1923 to 1929, inclusive, gross revenues from 
railroad operation averaged more than six billion dollars per annum. 
For the calendar year 1933, they had shrunk to slightly more than three 
billion dollars. 


There Will Be An Increasing Demand for Transportation 


Under existing conditions, there seems to be a surplus of transpor- 
tation facilities. Undoubtedly the capacity of our railways and high- 
ways, our ships, pipe lines, and airplanes for transportation of pas- 
sengers and property is greater than the immediate public demand. It 
may be that, in the future, some of this present excess capacity will have 
to be abandoned. On the other hand, it is quite conceivable that the 
development of the country again will tax the resources of the railroads 
and other agencies of transportation to give prompt and efficient service. 
For example, I understand that, at the present time, all the live stock 
ears of the. western roads are in demand on account of the movement of 
stock from the drought-stricken regions. 

With the free land exhausted, immigration restricted, and a higher 
cost of living, it is to be expected that the rate of increase in population 
in continental United States will be curtailed, but there is no reason to 
believe that growth has ceased. There are certain factors which will 
tend to increase transportation requirements, even though the increas 
in population continues at a lower rate. The adult population probably 
will be a larger percentage of the whole, and the demands of adults for 
articles of a diversified nature, requiring transportation in some form, 
are much greater than those of children. Again, in the past, the imm’- 





2General Rate Level Investigation, 1933, 195 1. C. C. 5, 70. 
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grants ordinarily have been persons with little or no means, who were 
obliged to secure employment at low rates of pay, and who frequently 
brought with them very low standards of living based upon their ex- 
periences and traditions in the old world. 

There has been a constant trend towards higher standards of educa- 
tion, which tends to increase transportation in at least three ways: It 
creates and increases desires and needs; it increases earning capacity ; 
and it tends to destroy provincialism. here are other educational 
factors, such as the radio and the moving pictures which undoubtedly 
are having a profound effect upon our national life. It seems probable 
that the desire and necessity for transportation will be far greater in 
the future than they have been in the past. If human experience is any 
guide, the ‘‘depression’’ which has afflicted the country for several years 
is bound to end at some time within the next few years, and the progress 
of the Nation will be resumed. We have a country which is unusually 
rich in raw materials and an industrial organization equipped to produce 
both necessities and luxuries on a scale which makes them available to a 
far larger percentage of the population than is the case elsewhere. One 
of the greatest of the obstacles to business activity, an accumulation of 
stocks of farm products, with low prices for such products, bids fair to be 
corrected to a great extent in the near future.* Considering transporta- 
tion agencies as a whole, it seems probable that the public demand for 
transportation will be greater in the future than in the past. 


The United States Has Led the World In Transportation, And Transportation 
Facilities Now Are Better Than At Any Time In the Past 


Much of the development and prosperity of this country, and per- 
haps the national existence itself, is due to the splendid system of trans- 
portation which has been built up over a period of the past 100 years.* 
With less than six per cent of the world’s population and land area, the 
United States has approximately 31 per cent of the world’s railroad 
mileage. 





3]n the monthly letter of the National City Bank of New York for September, 
1934, page 133, it is said, with certain qualifications which it is unnecessary to repeat: 


“With unprecedented stocks of farm products accumulated over the world, 
the outlook of two years ago for a recovery of farm products seemed very 
dark, but two short crops, while visiting hardship upon many persons and 
raising living costs for all, are having the effect of clearing away the surpluses 
which unbalanced the situation. There is a prospect that with normal crops next 
year the farm situation as to stocks and prices will be reestablished, at approxi- 


mately the accustomed parity with other things, which is the basis of normal 
prosperity.” 


4“A democratic government, like the U. S. A., could not have been maintained 
200 years ago; no doubt the locomotive did more to keep our forty-eight states to- 
gether than has all special legislation in Washington and at the State capitals.” 
(Research As Applied To Railroading, address by Dr. A. A. Potter, Dean of Engi- 
neering and Director Engineering Experiment Station, Purdue University, American 
Railway Engineering Association Bulletin, June, 1934, Vol. 36, No. 366, page 17.) 
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Despite the depression, there never has been a time when the country 
was so well cared for in a transportation way, considering all agencies. 
You are familiar with the achievements of our pioneers in commercial 
aviation, and developments in highway transportation are, if anything, 
more spectacular. Less striking, but just as effective, are improvements 
in the various types of vessels now available. Pipe lines have been ex- 
tended and the technique of construction and operation greatly im- 
proved. The same is true of the railroads. 

It is not, perhaps, generally realized to what an extent railroad 
operation has been revolutionized within recent years. I have neither 
the time nor the technical knowledge necessary to point out she many 
changes which have been and are being made in the railroad plant and 
in railroad operation. 

The railroad plant is an assembly of literally millions of separate 
units, each with its own individual service life and problems of design, 
construction or installation, maintenance and renewal. The railroad 
industry is taking advantage of developments and discoveries throughout 
the industrial world. Steam and electric locomotives have been im- 
proved greatly in efficiency ; and internal combustion engines have been 
adapted to rail transportation. Rails have been improved in quality 
and design, and can be repaired by welding. Improved types of freight 
ears are available. The average speed of freight trains (including stops 
for switching, ete.) increased from 11.1 miles per hour in 1922 to 15.7 
miles per hour in 1933. The runs for locomotives have been extended 
greatly, thus securing greater use of the engines. Some of the most 
striking changes have been made in passenger trains. Improved types 
of coaches and other cars have been put in service, and many of the 
ears are being air conditioned. Some of the railroads have been experi- 
menting with high speed, stream-lined trains, built largely of aluminum 
or stainless steel, and equipped with motors of new design. Helpful as 
these latter experiments are, their great significance lies in the fact that 
they are symbols of the railroads’ determination to keep abreast of the 
times, and in the interest displayed in them by the publie. As increased 
funds become available, no doubt the railroads will do more in the way 
of research work and make further improvements in facilities and oper- 
ation. The newly formed Association of American Railroads is to have 
a Planning and Research Division.® 





5Dr. A. A. Potter, in Research As Applied To Railroading, American Railway 
Engineering Association Bulletin, June, 1934, Vol. 36, No. 366, page 17, calls atten- 
tion, page 21, to the small percentage of operating income devoted to research work 
by the railroads as compared with important industries. He said, page 20: 


“While American railroads must be credited with experimentation, standard- 
ization and practical research of a high order, which has resulted in service, the 
quality of which no other railroad system in the world equals, it is the opinion 
of those who are keenly interested in the future of American railroading that 
even greater accomplishments might be possible if the railroad industry gave 
greater attention to basic scientific and business research, under competent 
centralized direction, and mutually supported by all the railroads of this 
country.” 










































OCTOBER, 1934 1] 








ry It is true, of course, that some of the equipment of the railroads is 
5. old. In this respect, the railroads are in somewhat the same position as 
al the average house owner. The house may not have the most up-to-date 
, heating plant, plumbing, or electrical equipment, and may not be air con- 
ts ditioned throughout, but it is quite livable and it is necessary to live in it 
x- during any renovation. It seems likely that the average house owner, 
"~ particularly in these times of financial stringency, would do as the rail- 
roads are doing, that is, improve the structure as rapidly as possible, but 
ad not attempt to do it overnight. 
er It should not be thought, however, that the railroads are not actively 
ny remodeling and improving their plant and retiring old equipment. Dur- 
nd ing the 12 years 1922 to 1933, inclusive, the railroads retired 32,318 loco- 
motives, 1,346,021 freight cars, and 32,515 passenger cars. They also 
ate abandoned 9,032 miles of main-track. Between 1920 and 1933, the rail- 
mn roads increased their investment in the railroad plant by approximately 
ad five and one-half billion dollars. The capacity of the average locomo- 
val tive and freight car has increased, but the total number of each class has 
ae been reduced substantially below the number in service as far back as 
-en 1916. . 
tw : I have mentioned these matters to impress upon you the fact that the 
she various types of carriers in the aggregate have splendid facilities for 
ops transportation. With reasonably intelligent treatment, this condition 
57 will continue. 
led ' 
ont Government Ownership and Operation of the Railroads Within 
pes the Next Five Years Is Improbable 
— I shall not attempt to discuss the merits or defects of Government 
um ownership and operation, but simply express the view that we are not 
| as likely to have it within the next five years. Much might be said in sup- 
hat port of this view, but I shall content myself with referring to the report 
the of January, 1934,’ of the Federal Coordinator of Transportation, in 
sed which he said, among other things, page 20: 
way , , , , 
per- ‘On the whole, there is now little effective support in public 
lave opinion for public ownership and operation.’’ 


The present situation in the transportation field is rather discourag- 





a ing, but I think that the American People and their representatives not 
work only recognize the difficulties, but will find ways to remedy them. 

wee 6Investment of Class I railroads rose from $20,467,057,560 in 1920 to $26,126,379,- 
‘nion 547 at the end of 1933, including materials and supplies and cash. The high point 
“aes was reached in 1930, when the investment of Class | carriers was shown on the books 
gave as $26,533,831,143. 

etent 7Senate Document No. 119, 73d Congress, 2d Session. 
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If There Is Further Public Participation In Transportation Management, 
Or Some Kind of Public Ownership or Operation Comes About, 
Probably It Will Be In Rather a Mild Form 


As there may be some difference of opinion upon this subject, it 
becomes desirable to explore the possibility of further participation by 
the public in railroad management, or of some form of Government own- 
ership and operation. 

In view of the rather complete domination of the railroad field by 
various governmental bodies, it seems probable that the situation will 
be changed, if at all, to an extent falling short of complete Government 
ownership and operation. That is, if it is decided that the Government 
must participate to a greater extent in providing railroad transportation 
for the public, it seems likely it will take some form of which the follow- 
ing are illustrations. Some of these plans cannot accurately be described 
as embodying Government ownership and operation, but are mentioned 
for the reason that they are decided advances in the degree or participa- 


tion of the public in railroad operation. 


(a) The most likely plan would be an arrangement whereby some 
governmental agency, such as the Reconstruction Finance Corpora- 
tion, would purchase from railroads some form of securities, in much 
the same manner as was done with the national banks. The arrange- 
ment might contemplate that, in certain contingencies, the Govern- 
ment owned securities would have a controlling vote. 


(b) Another possibility would be something along the lines out- 
lined by one of our associates, Mr. Leslie Craven, in the plan appearing 
as Appendix III of the Federal Coordinator’s report of January, 1934.5 
Without undertaking to describe the plan, it may be said that it contem- 
plates compulsory consolidation of railroads into a limited number of 
systems, with Federal corporations to hold the consolidated systems. 
Upon the boards of such systems would be representatives of the public 
who also would be members of the staff of a permanent Federal Coordi- 
nation. 


(ec) Still another possibility is along the lines envisaged by another 
of our associates, Mr. Karl Knox Gartner, in a plan which was outlined 
in the PractiTIONERS’ JouRNAL for March, 1934.9 I shall not deseribe 
this plan beyond saying that the railroad properties would be left in 
the ownership and under the control of their private owners, but that 
there would be a ‘‘Transportation Administrator.’’ To quote the article, 
‘“‘The Administrator will make the Government’s partnership in the 

8Senate Document No. 119, 73d Congress, 2d Session, at page 84. The plan is 
ey at pages 86 and 87. See also, Practitioners’ Journal, February, 1934, Vol. 
, page 137. 

' Ticnenmpent Planning for Interstate Transportation (Karl Knox Gartner, 
Practitioners’ Journal, March, 1934, Vol. 1, page 197, presented more fully by Mr. 
Gartner before the Public Utilities Section of the American Bar Association at its 
annual meeting in Milwaukee, Wis., August 28, 1934.) 
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9? 


The Adminis- 


National transportation machine a vital directing force. 
trator would take over the administrative duties of the Interstate Com- 
merece Commission and also have other important duties. There also 


? 


would be a ‘‘Rate Tribunal,’’ which would retain most of the Commis- 
sion’s powers with respect to rates. 

(d) A fourth plan might provide that the Government would take 
over the railroads for the purpose of consolidating them into a limited 
number of systems with Federal charters, and would then lease the 
properties to private interests, or, perhaps, dispose of the public owner- 
ship by opening stock subscriptions to the general public. 

(e) A fifth form of Government participation in railroad opera- 
tion is illustrated by the so-called London Passenger Transport Act of 
1933.1° By that act, the bulk of the passenger transport services of 
greater London has been placed in the hands of a specially appointed 
public body, the London Passenger Transport Board. The members of 
the Board are not elected representatives of various interests, but paid 
experts, chosen primarily because of their special fitness to conduct the 
particular service. Ownership remains partly in the hands of private 
investors and partly in those of certain local authorities. The large 
number of constituent companies are under the management of the 
Board, which is appointed by a body of Appointing Trustees.1! The 
Minister of Transport has some powers in connection with the Board, 
and the Railway Rates Tribunal has a certain measure of control over 
the fares charged and the service rendered. 

There is also, of course, the possibility of complete Government 
ownership and operation. The nature of this might be indicated by the 
outline appearing as Appendix II of the January, 1934, report of the 
Federal Coordinator of Transportation.12 Even this plan contem- 
plates a certain amount of regulation by the Commission. 


Probable Developments in the Field of Transportation Regulation 


Realizing fully that any predictions may turn out to be erroneous, 
g J. Jy preaicuon 3 . 
I suggest the following as probabilities for the next five years: 


1. There will be Federal regulation of the principal agencies of 
transportation. This will be so regardless of whether there is Govern- 
ment ownership and operation of railroads and other forms of transpor- 
tation, although such ownership and operation probably would affect 
the extent and nature of the regulation. The American people have been 
used to securing a full hearing before an impartial tribunal and would 





107 he London Passenger Transport Act of 1933: A New Socialization. (Alfred 
Plummer, The Quarterly Journal of Economics, November, 1933, Vol. XLVIII, 
No. 1, page 181.) : ; 

11This body consists of the Chairman of the London County Council, the Chair- 
man of the London Clearing Banks, the President of the Law Society, the President 
of the Institute of Chartered Accountants, a representative of the London Traffic 
Advisory Committee, and, after the first constitution of the Board, one of the mem- 
bers of the Board. : 
12Senate Document No. 119, 73d Congress, 2d Session, at page 82. 
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not be satisfied to let some administrative officer or board decide upon 
a. course of action, and then review the reasonableness and propriety of 
its own action. Nothing short of an independent review will satisfy 
the public. 

2. As a matter of fact, it is unlikely that we shall have Govern- 
ment ownership and operation of railroads. Instead, a legislative pro- 
gram will be adopted, designed to cure or alleviate the present financial 
situation of the railroads. Pending the passage of such legislation, the 
Government will lend money to companies which must have additional 
funds, and which are not clearly in need of reorganization. With all the 
efforts which the Federal and State governments are making to protect 
farmers, home owners, and others from being forced under present ab- 
normal conditions to liquidate their indebtedness * and, in many in- 
stances, lose their equities in their properties, it seems unlikely that there 
will be any disposition to foree railroad reorganizations where not abso- 
lutely necessary. It is true that the Federal Government already has 
loaned substantial sums to the railroads, the outstanding railroad loans 
by the Reconstruction Finance Corporation aggregating $343,188,952 
as of August 31, 1934, and those by the Public Works Administration 
$103,778,000 as of September 1, 1934, or a total of approximately 
$446,966,982. But, after Federal Control, the railroads owed the Gov- 
ernment more than one billion dollars, practically all of which was re- 
paid with interest.'4 . 


3. Federal regulation of all principal agencies of transportation is 
inevitable. This is indicated by statements or recommendations of the 
President, the National Transportation Committee, the Federal Coordi- 
nator of Transportation and the Commission.’° 


4. It is highly probable that regulation will be centered in the 


Interstate Commerce Commission. Without endeavoring to eulogize the 
t=) ta) = 


Commission for performing its difficult work in administering laws 
whose standards usually are that certain action shall be compatible with 
the public interest, or is permitted by public convenience and necessity, 





13Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398; Farm Mortgage Act 
(Public No. 305, June 11, 1934); Farmers’ Bankruptcy Act (June 28, 1934); National 
Housing Act (June 27, 1934). 

14|t is rather difficult to state the figure precisely, on account of offsetting claims 
and methods of settlement. In the report of the Director General of Railroads. 
1924, it is said, page 28, that the railroads owed the Railroad Administration $1,157, 
540,178.65 for additions and betterments to the properties during Federal control. 
Moreover, the Commission certified loans to carriers under Section 210 of the 
Transportation Act, 1920, amounting to $350,600,667 (1933 Annual Report of Inter- 
state Commerce Commission, page 41 and 129). In his article, Can the Railroads 
Come Back? (Today, September 22, 1934, Vol. 2, No. 22) Mr. Samuel O. Dunn says 
that in 1920 the railroads owed the Government about $1,080,000,000, and paid most 
of it within a few years. 

15President Roosevelt’s Salt Lake City speech, September 17, 1932; Report of 
the National Transportation Committee, February 13, 1933; Regulation of Trans- 
portation Agencies (Senate Document No. 152, 73d Congress, 2d Session). 
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or is not unreasonable, or unduly prejudicial, it may be said that the 
Commission has a long and honorable record and, I believe, enjoys the 
confidence of the public. It has operated so long that it has carved a 
niche for itself in governmental activities.'® 


The non-partisan organization of the Commission, the relatively 
secure tenure of office of the Commissioners and their subordinates, and 
the care exercised in the selection and promotion of the subordinate offi- 
cials have combined to produce an established institution, with tradi- 
tions of service and a trained personnel.'? It is possible that there may 
be a permanent Federal Coordinator of Transportation, but, if so, it 
would not greatly affect the regulatory functions of the Commission, 


which are those in which the members of this Association are primarily 
interested. 


5. The precise extent of Federal regulation of the various transpor- 
tation agencies cannot be foretold. Some suggestions have been made 
that regulation of railroads be relaxed, but there is nothing in our past 
experience to warrant the belief that this will be done in a sweeping way 
unless there is some great political reaction against the extension of 
governmental power over industry. There is no reason to believe that 
laws providing for transportation regulation have reached, or will reach 
in our lifetime, permanent form, but it is probable that regulation of all 
agencies of transportation will continue to develop on the ‘‘trial and 
error’’ plan, changes in specific sections of the law being made from time 
to time to meet changing conditions. 


6. The various changes in the law will tend to stabilize conditions 
in the transportation world. While the necessity for publishing and 
observing rates may interfere with the more speculative enterprises, it 
seems probable, that once the new conditions are accepted, it will im- 





16For example, the recommendations made to the American Bar Association at 
its 1934 annual meeting by its Special Committee on Administrative Law contem- 
plated that, with certain exceptions, the various independent boards and commis- 
sions be abolished and their executive and legislative functions transferred to the 
several executive departments responsible to the President. The Interstate Com- 
a a Commission was one of the very few exceptions. Advance Program, pages 

Sharfman, in his study of the Commission, refers to its “long his- 
tory, far-reaching influence and high tradition of performance.” The Interstate 
Commerce Commission, |. L. Sharfman, Vol. 1, page vii. 

In speaking of the bd of ‘ ‘the entire transportation industry” for “the guid- 
ing hand of Government control,” the Federal Coordinator of Transportation said 
(Regulation of Transportation Agencies, Senate Document No. 152, 73d Congress, 
2d Session, March 10, 1934, pages 96 and 97) 


“The agency to achieve this result is believed to be the Interstate Commerce 
Commission. If transportation is to be coordinated, regulation must be coordi- 
nated, and the Commission is the natural and appropriate agency for that pur- 
pose. It has been in existence for nearly half a century, and few governmental 
bodies have stood the test of time as well. No other agency has the organiza- 
tion or the necessary experience.” 
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prove the situation for all agencies of transportation, as well as for in- 
dustry in general.1® The hopes or fears, as the case may be, that regu- 
lation by the Commission will be in the interest of railroads and hos- 
tile to highway or other carriers, are alike unfounded. There is noth- 
ing in the history of the Commission’s regulation of pipe lines and 
water carriers, including the barge lines, to warrant any belief that it 
will favor any particular form of transportation. Motor carriers per- 
form many useful functions and are here to stay. Restrictions upon 
their development or operation are much more likely to result from 
police regulations of the various States designed to protect the public in 
the use of the highways than from any form of rate regulation. 

7. There will be a further concentration of railroads into a smaller 
number of systems. This is likely to be along more natural and less 
artificial lines than have characterized consolidation plans since the 
passage of the Transportation Act, 1920. I pass over, as too large a 
subject for present discussion, the very important question of 
whether there will or can be compulsory consolidation. By a gradual 
process of evolution, I think, we shall see some of our railroad com- 
panies become ‘‘transportation companies,’’ that is, companies engaged 
in all forms of transportation 

In our consideration of what is likely to transpire, we must not, 
however, overlook the practical limitations upon what can be achieved, 
or what will be permited, in following theoretical efficiency, whether by 
way of consolidation, pooling of service, or some similar plan. Although 
the theory that well regulated monopolies are desirable has made con. 
siderable headway, there probably remains in the public mind a con- 
siderable reliance upon and desire for competitive service, coupled to 





_.18In General Rate Level Investigation, 1933, 195 1. C. C. 5, the Commission 
said, pages 67 and 68: 


“It is both natural and proper that the development of trucks and water 
carriers should result in loss by the rail carriers of that traffic which can be most 
economically handled by these other forms of transportation. But the unre- 
strained and destructive competition between motor carriers, between water 
carriers, and of both with rail carriers, is not only having an unduly de- 
pressing effect upon the revenues of the rail carriers but is exerting a disorganiz- 
ing influence upon business in general and tending to prevent the maintenance 
of a stable and nondiscriminatory rate adjustment by the rail carriers. These 
conditions will undoubtedly exist so long as interstate motor and water carriers 
are exempt from requirements that their rates be published and maintained on 
a reasonably stable and nondiscriminatory basis.” 
19Dr. Harold G. Moulton says: 


“Real efficiency, real unification, will come, in my judgment, only when we 
have transportation companies with power to take traffic by whatever agency 
they please from any point of origin to any point of destination. Looking at 
this thing from a broad social point of view we would thereby secure not only 
very much cheaper transportation and the gradual elimination of unnecessary 
duplication of facilities, but we would also enormously simplify the problem of 
regulation.” Transportation Coordination (Harold G. Moulton, PRACTITIONERS 
JournaL, December, 1933, Vol. 1, pages 76, 81). 
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some extent, at least, with a distrust of very large enterprises. More- 
over, one of the chief economies afforded by consolidation and pooling 
ordinarily is the reduction in labor costs. Opposition at the time of the 
passage of the Emergency Railroad Transportation Act, 1933, to reduc- 
tions in employment resulted in the inclusion of provisions in section 7 
of that act which have tended to nullify efforts to achieve economies as 
a result of cooperative action by the railroads, where labor would be dis- 
placed. In addition, administrative difficulties increase when the size of 
operating units goes beyond a certain point. Recommendations by the 
public authorities on this subject should go far to win public support, 
but developments along the lines of consolidation and merger are likely 
to come slowly. 


8. In our anticipation of what is to come, we must bear in mind 
that, in the long run, the general public must pay the cost of maintain- 
ing the entire transportation system, including all kinds of transpor- 
tation; and that the public is going to have the kind of transportation 
it desires. Ordinarily we associate ‘‘economy’’ with the term ‘‘effi- 
ciency,’’ but this association does not necessarily occur. In one sense, 
it might be more efficient to require the public always to use the cheapest 
transportation, to use the cheapest materials, and to patronize the 
nearest source of supply, regardless of convenience and quality. We 
know, as a practical matter, that we are not as a Nation particularly 
economical, but, on the other hand, desire to secure the best in every 
line of service or material whenever possible. It may well be that, in 
the broadest sense, the highest efficiency lies in supplying the publie 
with what it wants at reasonable cost, rather than attempting to restrict 
the public to a cheaper but less satisfactory substitute. 


9. The extension of the Commission’s jurisdiction to all important 
agencies of transportation will raise new questions in regulation and 
provide new factors in determining whether rates and charges are un- 
reasonable or unduly prejudicial. When I first entered the commeree 
work, about 22 years ago, a very well informed man raised some appre- 
hension in my mind by telling me that commerce regulation once had 
been a good field, but the Commission had been regulating rates so long 
that almost all problems had been solved. It is hardly necessary to 
comment upon how busy the remaining problems have kept the Commis- 
sion in the last 20 years. 


It seems to me that the next five years will see a period of activily 
in practice before the Commission exceeded, if at all, only by that fol- 
lowing the passage of the ill-fated Hoch-Smith Resolution. The prob- 
lems will be different from and more complex than those heretofore pre- 
sented to the Commission. It will be its duty, as the Federal Coordi- 
nator of Transportation expresses it, to bring order out of chaos in the 
field of transportation.” The rights of the general public, of the ship- 
pers, and of the various carriers must be respected. Rates must be just 


20Senate Document No. 152, 73d Congress, 2d Session, page 96. 
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and reasonable to all concerned, being neither excessive nor so low as 
to jeopardize the existence of any essential service. Possibly the most 
difficult problems will arise in connection with the establishment of rate 
relationships, as the rate structure has been disturbed severely by the 
extreme competition of the past few years. Questions as to the neces- 
sity for or desirability of joint rates and fares between various types of 
carriers also may arise. 

Not only will the problems be different, but methods of preparation 
and presentation must be modified. Routine preparation along time 
honored lines will not suffice in eases which involve rates of several dif- 
ferent types of carriers. Constructive thought must be given to the 
cases and new trails must be blazed. 


10. Assuming, as I do, that legislation will be passed designed to 
integrate our various types of transportation agencies under the regu- 
latory supervision of the Commission, I think it may safely be said that 
the practitioners before the Commission will have an opportunity such 
as has not existed for many years to render a public service, as well as 
to serve their clients, by aiding the Commission to find the proper solu- 
tions to the many and perplexing problems which will confront it. I am 
sure that the Commission will weleome such assistance. In his address 
to us at our first annual meeting,?! Mr. Chief Justice Hughes said: 


‘*When there are controversies which must be resolved in the 
interest of both publie and private right, the careful investigator, 
the acute analyst, the effective advocate, performs an indispensable 

9? 
service. 


I have tried to outline some of the things which, I think, are likely 
to develop within the next five years or so. With some of my conelu- 
sions you may not agree. On one point, however, I think there will be 
no dissent. A Nation which, in the period of a few hundred years, has 
spread across a continent, and has replaced a wilderness with the highest 
type of civilization thus far known to the world, will not be turned aside 
by the depression, but will triumph over its economic ills and advance 
to still higher standards. In this march of progress, our transportation 
system must, and will, play its part; and we may hope to do our share 
by helping the orderly process of regulation. 


_ 21Report of Association of Practitioners Before the Interstate Commerce Com- 
mission (1930), at page 131. 


All Members Note: Special Luncheon—Washington, November 27. 
Out-of-town members cordially invited. 
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The Finality of “Negative” Orders of The 
Interstate Commerce Commission 


By JAMES QUARLES * 


HILST there is nothing in the Interstate Commerce Act or in any 

related act or in the rules governing practice before the Interstate 
Commerce Commission so classifying or designating the mandates of 
that body, the terms ‘‘affirmative’’ and ‘‘negative’’ have come to be 
applied to its orders, according as they do or do not grant the relief 
asked by the complainant. The vital nature of the difference between 
the two kinds lies in the fact that whereas affirmative orders are held 
to be subject to court review, negative orders are held not to be so 
subject. By way of illustration: Should the Commission, upon com- 
plaint filed by a shipper against a carrier alleging that a certain terminal 
charge was unjust and unreasonable, find for the complainant and enter 
an order requiring the carrier to reduce the charge, that, according to 
the decisions, would be an affirmative order and the carrier could chal- 
lenge its legal validity in court. (Interstate Commerce Commission Vv. 
Stickney, 215 U. 8. 98). But if, on the contrary, the Commission should 
determine that the charge complained of was not unjust or unreasonable, 
and should on that finding and determination enter an order dismissing 
the shipper’s complaint, such an order would, under the law as declared 
and administered, be a negative one and the shipper would have no 
right to carry the matter into court. This latter seemingly strange and 
quite unequal rule had its birth in 


Procter & Gamble Co. v. United States, 225 U. S. 282. 


The facts in that case were simple and were as follows: The Procter 
& Gamble Company was the owner of the tank cars in which the cotton- 
seed and other oils used by it in the manufacture of soap were trans- 
ported. At each of its three factories it had laid out a system of rail- 
road tracks for facilitating the delivery of incoming raw materials and 
the loading of outgoing products. The carriers paid the soap company 
for the use of these private cars, and, just as in cases of carrier-owned 
ears, they also charged the company demurrage where the cars, after 
delivery by the carriers on the private tracks of the soap company, were 
not unloaded within the time limit prescribed by the ear service rules. 
The soap company objected to the payment of the demurrage charges and 
filed its complaint before the Interstate Commerce Commission. That 
body held the charges legally valid and dismissed the soap company’s 
complaint. Thereupon the latter filed its petition in the Commerce Court 





* Formerly Chancellor, Circuit Court, Louisville, Ky.; author of Consolidation of 
Interstate Railroads, Virginia Law Review, December, 1933, and The Recovery and 
Measure of Damages in Rate Discrimination Cases Under the Interstate Commerce 
Act, Georgetown Law Journal, March, 1934; member District of Columbia Bar. 
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of the United States against the Commission and others, alleging that 
the Commission’s order dismissing its complaint was contrary to law, 
praying that it be set aside, and that the carriers be enjoined from at 
tempting to collect the demurrage charges and be required to refund all 
such charges found theretofore to have been unlawfully collected. 

The Commission challenged the jurisdiction of the Commerce Court 
to entertain the suit and moved to dismiss the petition upon the ground 
that the order complained of ‘‘directed no affirmative relief, and the 
negative order of the Commission dismissing the complaint affords no 
ground for an action in this court.’’ 

The Commerce Court decided the question of jurisdiction in favor 
of the soap company, but ruled against it on the merits. (Procter & 
Gamble Company v. United States, 188 Fed. 221). 

Said the Court: 


‘*The jurisdiction of this court is denied on the ground that the 
petitioner is a shipper, and the Interstate Commerce Commission 
having merely dismissed the complaint which was made to it, and 
granted no affirmative relief, that there is nothing in the order of 
dismissal which it entered that affords any basis for action here. Or, 
in other words, that it is only the carrier against which an order is 
made in favor of the shipper that can bring the case for review into 
this court; the shipper being concluded by the action of the Com- 
mission, whatever it may chance to be.’’ (188 Fed. 221) 


Then, after stating that by the Act establishing it (Act of June 18, 
1910, 36 Stats. 539) the Commerce Court was given, quoting the Act, 
‘the jurisdiction possessed by Cireuit Courts of the United States and 
the judges thereof’’ at the time of its enactment, to hear and determine, 
among other causes, ‘‘Cases brought to enjoin, set aside, annul, or sus- 
pend in whole or in part any order of the Interstate Commerce Com- 
mission’’, and that the Act further provided that ‘‘in all cases within its 
jurisdiction the Commerce Court and each of the Judges assigned thereto 
shall respectively have and may exercise any and all the powers of the 
Cireuit Court of the United States, and of the judges of said court 
respectively, so far as the same may be appropriate to the effective exer- 
cise of the jurisdiction hereby conferred’’, the Court continued: 


‘*The question, then, is whether upon any recognized ground of 
equity practice the present petitioner, under the law as it previously 
stood, would have had the right to apply by bill to a Cireuit Court 
of the United States to set aside the action of the Interstate Com- 
merce Commission dismissing its complaint, and to enjoin the en- 
forcement by the railroads of the demurrage charge which in effect 
was thereby approved. * * * (188 Fed. 224) 

‘**Putting aside, however, for the moment, the provisions of the 
statute, and considering the case as though it had not been passed, 
it is clear that a shipper would have been entitled, in one form or 
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another, to redress in court against an unjust and unlawful charge 
or practice imposed by a carrier, such as the one here is alleged to be. 

‘*And it would have been permissible, therefore, for the Procter 
& Gamble Company, denying the right of the carrier to make this 
demurrage charge, to have refused to pay it and compel the ecar- 
riers to bring suit therefor; or, in view of the complications to 
which this would give rise, to say nothing of the multiplicity of suits 
with different carriers which would be likely to ensue, and in order 
to settle the matter as to all parties once for all, it would have had 
the undoubted right to go into a court of equity by bill and have 
the legality of the practice tested, and, if found to be unjustified, 
enjoined.’’ (188 Fed. 225) 


The opinion, after noting certain cases wherein it had been settled 
that in complaints regarding rates, ete., resort for relief must in the first 
instance be had to the Interstate Commerce Commission before going 
into court, proceeds as follows: 

‘““* * * there can be no serious question as to the propriety, if net 
the necessity, for the present petitioner going first to the commission 
to have determined whether the demurrage charge in controversy 
was a just and reasonable requirement. And | But] it cannot be that 
the implication by which this is brought about is to be carried so 
far as to make the action of the commission conclusive where relief 
is denied. There is no such compelling necessity in order to save 
the system ; nor is the statute to be construed as requiring exclusive 
resort to a tribunal where the rights of the party can be only partial- 
ly determined at the sacrifice of other rights which the courts of the 
land are appointed to consider and defend. This is not to deny 
that in questions of fact, or where judgment or expediency is in- 
volved, the action of the commission in denying relief, the same as 
in granting it, may not be final. But where, as here, it is not the 
amount that is in dispute * * * but the right of the carrier, 
under the circumstances, to make any charge at all, it is not to be 
implied, unless there is no escape from it, that the decision of the 
commission adverse to the shipper is to foreclose the question. And 
while the dismissal of a complaint by the commission in a ease like 
the present one may not in strictness be an order, in that it does 
not require or prohibit that anything shall or shall not be done, it 
is so in substance and effect, in that, by refusing to interfere with 
the practice or the charge complained of, it virtually affirms it and 
makes it operative. If it was required by the act to hold that a 
eourt could not interfere with such an order however confiscatory 
to the shipper it might be, the shipper being thus without legal 
redress, the act might well be declared unconstitutional as wanting 
in due process of law.”’ 


However, as stated, while the Commerce Court decided the question 
of jurisdiction in favor of the Procter & Gamble Company, it ruled 
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against that company on the merits. Whereupon the company took an 
appeal to the Supreme Court. The latter reversed the Commerce Court 
on the jurisdiction question and remanded the case with directions to 
dismiss the soap company’s petition. The opinion was delivered by the 
late Mr. Chief Justice White, who, after quoting the statutory provisions 
relating to the jurisdiction of the Commerce Court, framed the question 
for decision thus: 


‘‘The question to be decided is this: Does the authority with 
which the Commerce Court is clothed in virtue of these provisions 
invest that body with jurisdiction to redress complaints based ex- 
clusively upon the conception that the Interstate Commerce Com- 
mission, in a matter submitted to its judgment and within its com- 
peteney to consider, has mistakenly refused, upon the ground that 
no right to the relief claimed was given by the act to regulate com- 
merce, to award the relief which was claimed at its hands? In other 
words, the important question is, Is the authority of the Commerce 
Court confined to enforcing or restraining, as the case may require, 
affirmative orders of the Commission, or has it the power to exert 
its own judgment by originally interpreting the administrative fea- 
tures of the act to regulate commerce and upon that assumption 
treat a refusal of the Commission to grant relief as an affirmative 
order and accordingly pass on its correctness?’’ (225 U. S. 292) 
(Italies supplied) 


Neither of the two forms in which the question is here cast by the 
Court is clearly defined. Rather, the subject for discussion, as here 
formulated, appears enveloped in a haze of vagueness and involvement, 
and there is an added ambiguity in the second statement of it due to the 
use of the word ‘‘originally’’. By the employment of that term the 
decision might appear to turn upon whether there had first been a re- 
sort by the Procter & Gamble Company to the Commission before going 
into the Commerce Court; vet the fact that there actually had been such 
resort, and the further fact that already it had been held in several 
eases that such preliminary application to the Commission is essential 
as regards most interstate traffic matters, (Texas & Pac. Ry. Co. Vv. 
Abilene Cotton Oil Co., 204 U. S. 426; B. & O. R. R. Co. v. Pitcairn 
Coal Co., 215 U. S. 481: Robinson v. B. & O. R. R. Co., 222 U. S. 506), 
preclude the taking of the word ‘‘origina'ly’’ in that sense. Hence, 
climinating that hypothesis, as near as the present writer ean discern 
from the opinion as a whole, the phrase ‘‘originally interpreting’’ was 
intended to mean interpreting without regard to the interpretation 
previously given by the Commission. And the second form in which the 
question is stated is inept further in that it, with some equivocation, 
assumes that the Commerce Court’s jurisdiction was restricted to a 
review of affirmative orders. 


The learned Chief Justice treated the question for decision as 
centering almost entirely upon the meaning of sub-division ‘‘Second” 
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of the Act of June 18, 1910, (36 Stat. 539) defining the jurisdiction of 
the Commerce Court. In that sub-division, to repeat the quotation of it, 
it was provided that the court should have jurisdiction of 


**Cases brought to enjoin, set aside, annul, or suspend in whole 
or in part any order of the Interstate Commerce Commission.’’ 


The Chief Justice said: 


‘‘Giving to these words their natural significance we think it 
follows that they confer jurisdiction only to entertain complaints 
as to affirmative orders of the Commission; that is, they give the 
court the right to take cognizance when properly made of complaints 
concerning the legality of orders, rendered by the Commission and 
confer power to relieve parties in whole or in part from the duty of 
obedience to orders which are found to be illegal.’’ (225 U. S. 293) 


Now, it may be conceded that the words ‘‘enjoin’’ and ‘‘suspend’’ 
suggest so-called affirmative orders, but those two verbs are exactly 
half the number used, and certainly the words ‘‘set aside’’ and ‘‘annul’’ 
have no such restricted meaning, but fit with equal precision both 
affirmative and negative orders. Moreover, the word ‘‘any’’, in the 
phrase ‘‘any order’’, while, of course, not necessarily to be taken in its 
most comprehensive import, yet would seem to argue forcefully against 
the contracted interpretation placed upon the section by the Court. 

Furthermore, this division of orders of the Commission into affirm- 
ative and negative is, as it seems to the writer, in and of itself altogether 
lacking in any sound base upon which to rest, and hence purely arbi- 
trary. This for the reason that every order which gives efficacy to a 
ruling touching a controversial feature of the case is a two-edged sword 
and essentially and necessarily affirmative as to both parties. There is, 
therefore, no such thing as a negative order, if an order be viewed in its 
true character. An order, for example, awarding reparation to a com- 
plainant shipper is affirmative alike as to him and as to the carrier, inas- 
much as it effectually sustains the claim of the one and effectually bars 
the defense of the other. So, on the other hand, an order dismissing such 
a claim is affirmative as to the complainant, because it effectually bars 
his claim, and also as to the carrier, because it effectually approves and 
confirms the latter’s challenged course. Applying the principle to the 
Procter & Gamble Case, the order dismissing the shipper’s complaint 
respecting the demurrage charge was affirmative as to the complainant, 
because it not only effectually barred the company’s claim to relief but 
rendered definitely legally operative the demurrage charge of which it 
had complained. And it was affirmative as to the carriers also, since it 
effectually approved and made legally applicable to shipper-owned as 
well as to carrier-owned ears the car service regulation prescribing a 
demurrage charge. 

Really, though, for practical purposes, and inasmuch as almost all 
complaints are filed by shippers and only in rare instances by carriers, 
the terms ‘‘affirmative’’ and ‘‘negative’’, as applied to orders. of the 
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Interstate Commerce Commission, might well be discarded as unneces- 
sary and confusing, for the rule laid down in the Procter & Gamble Case 
ean be expressed in this simple formula: Decisions and orders of the 
Commission in favor of the shipper and against the carrier are subject 
to court review, but decisions and orders in favor of the carrier and 
against the shipper are not. 

The Supreme Court, having dealt very briefly with the question 
for decision on the basis of the text of paragraph ‘‘Second’’ of the 
provisions defining the jurisdiction of the Commerce Court, then under- 
took, at some length, a reinforcement of the conclusion that the para- 
graph conferred jurisdiction only in eases of ‘‘affirmative’’ orders by 
pointing out that, under the decisions, no court action was permissible 
until after the controversy had been submitted to the Interstate Com- 
merce Commission and passed upon by that tribunal. As, however, that 
proposition not only was conceded by the shipper’s counsel but actually 
had been conformed to by first filing a complaint before the Commission, 
the point would appear altogether academic. But the Court essayed 
to give it relevancy and forensie significance by arguing therefrom that 
inasmuch as resort in the first instance to the Commission is necessary, 
it followed that the controversy could ke carried no farther than that 
body unless its decision was adverse to the carrier, because, according 
to the Court’s view, to hold otherwise would disrupt the entire regula- 
tory system established by the Act to Regulate Commerce. 

As the writer sees it, this manifestly is a non sequitur, inasmuch as 
it is impossible to perceive how the setting aside by a court of a so-called 
negative order of the Commission would tend a whit more to disrupt the 
svstem than does the setting aside of an affirmative order. Concretely, 
it is hardly conceivable that in the Procter & Gamble Case a court re- 
view and setting aside of the Commission’s order dismissing the ship- 
per’s complaint would have been in any measure more upsetting to the 
regulatory programme than such review and setting aside would have 
been had the demurrage charge been held illegal by the Commission as 
applied to shipper-owned cars and its continuance interdicted. In the 
first case the result of the setting aside would have been that the soap 
company would not have had to pay the demurrage charge, whereas in 
the second the result would have been that it would have had to pay it: 
but just how the integrity of the system would have been impaired or 
its satisfactory operation interfered with in the one case any more than 
in the other is certainly not apparent. Besides, the svstem hardly ean be 
regarded as being so delicately adjusted as to render its successful 
operation dependent upon the denial to the courts of the power to review 
orders adverse to shippers. 


Pursuing the same line of argument, the Court observed further : 


**The statute [Act to Regulate Commerce], therefore, necessar- 
ily, while it created new rights in favor of shippers, in order to make 
those rights fruitful as to the subjects with which the statute dealt 
coming within the scope of the administrative unity which we have 
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mentioned primarily made the judgment of the administrative body 
to whom the statute confided the enforcement of the act in the 
respects stated a prerequisite to a resort to the courts. In other 
words, as to the subjects stated the act did not give to the courts 
power to hear the complaint of a party concerning a violation of 
the act, but only conferred power to give effect to such complaints, 
when by previous submission to the Commission, they had been 
sanctioned by a command of that body.’’ (225 U. S. 296) (Italies 
supplied) 


When the Court there said that the Act to Regulate Commerce (24 
Stat. 379) ‘‘primarily made the judgment of the administrative body 
* * * a prerequisite to a resort to the courts’’, undoubtedly the Court 
was correct ; but it strains the mind to discover in that truth any warrant 
whatever for the deduction that the courts have power respecting com- 
plaints ‘‘only when by previous submission to the Commission they 
have been sanctioned by a command of that body.’’ Not only does the 
conclusion seem altogether lacking in logical validity, but it involves the 
strange result that legislation concerning which it has been judicially 
and repeatedly affirmed that it was enacted especially for the benefit 
and protection of shippers (Texas & Pacific Ry. v. Abilene Cotton Oil 
Co., 204 U. 8S. 426, 439; Central R. R. v. Anchor Line, 219 Fed. 716) 
withholds from them the invaluable right of court review while confer- 
ring that right upon the carriers. 

Another portion of the opinion, in which portion the Court gives, 
in three divisions, a summary of the principal reasons which it con- 
ceived to require the decision rendered, is of the same tenor as the one 
above quoted and, in the humble judgment of the writer, equally un- 
sound. The Court states that to give to the act creating the Commerce 
Court the interpretation placed upon it by that court would work havoe 
with the entire regulatory system, for these reasons: 


‘*First, because as the previous ascertainment by the Commis- 
sion on complaint made to it as to whether violations of the act had 
been committed, with reference to the subjects as to which previous 
action was required, was an essential prerequisite to a right to com- 
plain in a court, the interpretation given be!ow would, by destroy- 
ing the necessity for the prerequisite, action of the Commission, 
operate to create a vast body of rights which had no existence at the 
time the Commerce Court act was passed.’’ (225 U.S. 298) (Italies 
supplied ) 


Just why or how this destruction of the necessity for a complainant’s 
going first to the Commission would be brought about, and just why 
and in what manner this vast body of new rights would be created, if 
orders of the Commission denying relief were held reviewable, are dis- 
closed nowhere by the Court in its opinion; and certainly it is not obvious 
that such results would follow, any more than it has been found that a 
court review of orders granting relief to shippers operates to deprive 
the Commission of its jurisdiction to pass on the questions in the first 
instance or tends to create in any illegitimate sense ‘‘new rights’’ 
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‘Second, because the recognition of a right in a court to assert 
the power now claimed would of necessity amount to a substitution 
of the court for the Commission or at all events would be to create 
a divided authority on a matter where from the beginning primary 
singleness of action and unity was deemed to be imperative.’’ (225 
U.S. 298) (Italies supplied) 


Since the court would sit only in review of orders of the Commission 
denying relief, and would not undertake to assume any original jurisdic. 
tion in the matters to which the orders might relate, it is impossible to 
discern how the ‘‘primary singleness of action and unity’’ would be 
disturbed in the slightest degree. 

Of course, the power to review implies the power to reverse, but as 
that kind of ‘‘substitution’’ is not only familiar but fundamental in our 
judicial system, it would seem no cause for alarm. 


‘Third, because the result of the interpretation would be to 
bring about the contradiction and the confusion which it had been 
the inflexible purpose of the lawmaker from the beginning to 
guard against, an interpretation which would seemingly create 
rights hitherto non-existent and yet at once proceed to destroy 
such rights by bringing about a confusion which would render the 
rights which the act creates practically valueless.’’ (225 U. S. 299) 


In the absence of anything in the nature of a bill of particulars 
either preceding, accompanying or following it, this third ground as- 
signed by the Court is, at least to the writer, singularly lacking in clarity 
and point. But for the fact that the Commerce Court was still in ex- 
istence at the time the Procter & Gamble Case was decided, and had 
exclusive original court jurisdiction of most matters relating to inter- 
state transportation, it might be thought that by ‘‘contradiction and 
eonfusion’’ the Court meant a court in one jurisdiction ho!ding one 
way on a certain question and a court in another jurisdiction holding the 
opposite, as is sometimes the case, notably in tax and patent litigation. 
However, as that state of things was impossible under the plan of court 
review then in foree, the Court’s words could not have had the meaning 
mentioned; and, that hypothesis not being tenable, the writer can offer 
no other interpretation of the language, unless it be supposed that the 
Court foresaw the abolishment of the Commerce Court and the transfer 
of the latter’s jurisdiction to the several District Courts. Still, even 
upon that theory, it is hard to see how contradiction and confusion would 
be any more likely to result from a review by the various District Courts 
of orders of the Commission denying relief than from the review of those 
granting relief. 

This declaration, that unless the court review be confined to so-called 
affirmative orders the plan of regulation intended in the enactment of 
the Act to Regulate Commerce would be subverted, is a refrain which 
recurs frequently in the opinion. The reeurrence, however, has far more 
the aspect of an eddying of the stream of thought than its progress to- 
ward some clearly-seen and logical destination. Certainly the affirmation 
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cannot be accepted as a postulate, and since there is a total absence of 
any specific illustrative matter recorded in support of it, and since the 
logic of the situation tends strongly to refute its soundness,—it is said 
of course with genuine respect,—the statement hardly can be regarded 
otherwise than as mere assertion, even though coming from the high 
source it does. Sweeping generalizations and broad abstractions very 
wisely are accorded but little argumentative weight. Surely a conse- 
quence so serious as the breaking up of the scheme of regulation would 
be, if soundly conceived and not a mere figment, must have been sus- 
ceptible of embodiment in a few hypothetical examples; and the fact 
that the idea was nowhere so illustrated can but raise grave doubts as 
to its validity. 

When the Commerce Court was abolished, as it was by a provision 
in the Urgent Deficiency Appropriations Act of October 22, 1913 (38 
Stat. 219), the existence of the court to end on the 31st of the following 
December, it was declared in the Act that the jurisdiction vested in that 
court was thereby transferred to the several District Courts of the 
United States. In consequence, the jurisdiction of the various District 
Courts, and also of the Supreme Court of the District of Columbia, 
touching the orders of the Interstate Commerce Commission has been 
and is recognized as being limited by the negative order rule laid down 
in the Procter & Gamble Case. (Manufacturers R. Co. v. United States, 
246 U. S. 457, 483) 

How has the rule worked ? 

First of all, it may be stated that it has saved the courts much 
labor, some of it, in all likelihood, of rather an irksome kind. But, as 
sagely said by the late Mr. Justice Brewer, ‘‘the convenience of commis- 
sion or court is not the measure of justice.’’ (Interstate Commerce Com- 
mission V. Stickney, 215 U.S. 98, 110) 

Next, the Supreme Court itself at times has found the rule embarras- 
sing and troublesome. In the interest of elementary justice and to avoid 
decisions which manifestly would lack logical support, it has been 
obliged from time to time to qualify or cireumvent the negative order 
doctrine by holding that certain orders of the Commission which were 
negative in form were affirmative in operation, and thereby have sus- 
tained the jurisdiction of the Court to review. (United States v. New 
River Co., 265 U. S. 533; Alton Railroad Co. v. United States, 287 U. S. 
229). 
But the brunt of the rule has fallen upon shippers. No proceeding 
by way of appeal or writ of error in respect of orders of the Commission 
is prescribed by law. (Western New York & P. R. Co. v. Penn Refining 
Co., 137 Fed. 343, 354; affirmed 208 U. S. 208). The only method by 
which a court review can be obtained is by a suit to enjoin or to set aside 
the order. Shippers denied relief by the Commission being unable, be- 
cause of the negative order rule, to sue to have the order of dismissal set 
aside, time and again have sought to obtain the redress to which they 
conceived themselves entitled under the law by applying to the courts for 
the writs of mandatory injunction, mandamus or certiorari. But never 
with ultimate success, the courts always declaring that the proceeding 
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was really one in error and that none of those remedies is available as a 
substitute for an appeal or writ of error. Three or four cases will suffice 
as illustrations. 

An association of merchants doing business in New York filed a 
complaint with the Commission, alleging that under the tariffs it was the 
duty of the carriers to load carload shipments of their commodity, and 
that the carriers had failed to perform that duty, thereby making it 
necessary for the shippers to do the loading at their own expense. The 
prayer was for reparation for the expense to which the complainants 
already had been put, and for an order requiring the carriers to do the 
loading in future. After a hearing by the Commission the complaint was 
dismissed. Thereupon the shippers filed in the Supreme Court of the 
District of Columbia a petition for a writ of mandamus directing the 
Commission to take jurisdiction of the complaint and to allow the repar- 
ation claimed. The petition was dismissed by the trial court on the 
ground that the shippers, by reason of certain acts of concurrence in the 
loading practice, were estopped to complain. An appeal was then taken 
to the Court of Appeals of the District of Columbia, which reversed the 
judgment and remanded the case to the trial court with directions to 
issne the writ of mandamus. The case then went on writ of error to the 
Supreme Court of the United States. That court, expressly declining to 
consider the case on its merits, reversed the judgment of the Court of 
Appeals and held that while mandamus might have been available had 
the Commission declined to hear and decide the shippers’ claims, yet as it 
had taken jurisdiction and had heard and decided the controversy on the 
merits, mandamus should not have been awarded. The court concluded 
its opinion in these words: 


‘Whether a judicial review can be had by some other form of 
proceeding, we need not inquire.’’ (Interstate Commerce Commis- 
ston v. Waste Merchants Association, 260 U. 8. 32, 35) 


But this language is not to be understood as intimating that some 
other, and effectual, form of proceeding was open to the shippers, for 
there was not. 

In another ease (Donner Steel Co. v. Interstate Commerce Commis- 
sion, 285 Fed. 955) a steel company filed a complaint before the Com- 
mission, alleging that certain carriers spotted cars for the complainant’s 
eompetitors free of charge but that they refused to do so for it or to 
make it any allowance for that expense—a matter of $498,000., according 
to the complaint. The Commission sustained the charge of diserimina- 
tion, held it to have been in violation of section 3 of the Interstate Com- 
merce Act, yet denied reparation. 

The steel company having made unsuccessful application to the 
Supreme Court of the District of Columbia for the writs of mandamus 
and certiorari against the Commission, took an appeal to the Court of 
Appeals of the District. That court, although expressing pointed dis- 
sent from the ruling of the Commission, felt itself constrained to affirm 
the judgment of the trial court denying the writs, on the ground that 
neither mandamus nor certiorari was an available remedy to correct such 
error. This, of course, for the reason already stated, was the equivalent 
of holding that the error, if error it was, could not be corrected at all. 
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In yet another case (Southern Transportation Co. v. Interstate 
Commerce Commission, 47 Fed. (2) 411) a shipper filed his complaint 
with the Commission, averring that the carrier had collected wharfage 
charges in a considerable aggregate on its shipments when such charges 
were not specified in the tariffs filed with the Commission, and prayed 
that the carrier be required to refund. Upon a hearing the Examiner 
found that the Act had been violated as alleged, and recommended an 
order to refund. The Commission, however, while concurring in the 
finding of the Examiner, declined to award reparation, on the ground 
that the charges, although not included in the tariffs, as required by law, 
were nevertheless reasonable and hence that the shipper had not been 
damaged. The shipper then filed suit in the Supreme Court of the 
District of Columbia, praying for a mandatory injunction against the 
Commission to vacate its order denying reparation. The bill was dis- 
missed. Upon appeal to the Court of Appeals that court held that as 
the order of the Commission was a negative one it was not reviewable. 

In the last case to which reference will be made in this connection, 
a lumber company, upon a hearing of its complaint against certain 
carriers, was found by the Commission to have been unlawfully dis- 
criminated against in the matter of freight rates, but the Commission 
declined to award reparation. (Birch Valley Lumber Co. v. 8. C. & 
M. R. Co., 144 I. C. C. 419) Mandamus was sought in the Supreme Court 
of the District of Columbia and refused. That judgment was reversed 
by the Court of Appeals and the case remanded with directions to award 
the writ. (United States ex rel. Campbell v. Interstate Commerce Com- 
mission, 63 F. (2) 358). The controversy was then earried to the Su- 
preme Court of the United States, which reversed the judgment of the 
Court of Appeals and held that as the order complained of was a nega- 
tive one it was not reviewable under the rule enunciated in the Procter 
¢ Gamble Case, and further that ‘‘ A dissatisfied complainant is not per- 
mitted to escape these limitations indirectly by broadening the functions 
of mandamus when he is barred from more direct review.’’ (J. C. C. v. 
United States, 289 U. S. 385, 394) 

Now the Interstate Commerce Commission is held in high regard, 
and rightly so, and the four cases just mentioned are referred to, not for 
the purpose of raising any question respecting the correctness of the 
ruling of the Commission in any of them—albeit the intermediate ap- 
pellate court intimated emphatic dissent in one of them and actually 
sustained by opinion and mandate the shipper’s contention in two of 
the other three—but simply to show that the negative order rule has 
completely barred an unsuccessful complainant shipper from any ef- 
fectual resort to the courts for an adjudication of his claim. And this 
when, in any of the four cases instanced, had the ruling of the Com- 
mission been in favor of the shipper and against the carrier the latter 
could readily have obtained a court review. 

The late Hon. Martin A. Knapp, long a distinguished member of 
the Interstate Commerce Commission and afterward Presiding Judge 
of the Commerce Court, doubtless basing his dictum upon the in- 
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stinctive conception that ‘‘It’s a poor rule that does not work botli 
ways’’, said: 


‘Tt is only necessary to add that if this court has jurisdiction 
to set aside an order of the Commission which awards reparation, 
it has also jurisdiction to set aside an order which denies repara- 
tion.’’ (Arkansas Fertilizer Co. v. United States, 193 Fed. 667, 669). 


But that was just six months before the Supreme Court spoke in the 
Procter & Gamble Case! 

Another consideration: Borrowing a figure from Holy Writ, we 
have the treasure of our various magistracies in earthen vessels, and 
hence even the most virtuous of them are subject to the foibles of all 
things human. The negative order rule tends to be a contributory 
factor, for no tribunal charged with the duty of deciding controversies 
relishes being reversed. Since, therefore, a non-reviewable order pre- 
eludes such a possibility the temptation to make that kind is not a weak 
one. The last say is a sweet prerogative. Furthermore, a ruling that 
ean be reviewed and that may be reversed is more apt to be checked and 
re-checked with very thoughtful care as to its soundness and propriety 
before ever it is pronounced than is one which is not so subject. These 
truths, it may be added, have universal acknowledgment whether. often 
so plainly stated or not. 

The Commerce Court, in its opinion in the Procter &@ Gamble Case, 
intimated that if the statute establishing that court were required by 
its terms to be construed as conferring upon the court jurisdiction to set 
aside an order made by the Commission adverse to the earrier but not 
to set aside one adverse to the shipper, it was unconstitutional as con- 
travening the Fifth Amendment, which forbids the depriving of property 
without due process of law. And there would seem to be tenable 
ground for that view. Furthermore, while the provision of the Fourteen- 
th Amendment, forbidding a State to deny any person within its juris- 
diction the equal protection of the laws, may not be applicable, at least 
-in terms, it hardly can be questioned that so basie a principle should 
govern in determining the constitutional validity of Federal no less than 
State legislation. Certainly there is in the Constitution no express cr 
implied grant of power to the Federal government to disregard it. Those, 
however, are two questions the discussion of which would extend this 
article quite unduly. 

In the considered, though quite fallible, opinion of the writer the 
negative order rule is unsound, unjust, inexpedient, apparently renders 
the statute unconstitutional, and hence should be abrogated. This, how- 
ever, probably can be brought about, if at all, only by legislation. It 
would seem, then, that the statute should be amended in such way as in 
express terms to confer upon the District Courts the same jurisdiction 
to set aside orders of the Commission which deny relief as they now 
possess to set aside orders which grant it. 

The times are not propitious for closing or keeping closed the 
doors of the courts against those who seek reviews of the rulings of any 
bureau, however deserving it may be of public confidence. 
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SYNOPSIS 


Report of Federal Coordinator of Transportation 
on Freight Car Pooling With Plan 
For Proposed Box Car Pool 


Facts 


(1) In the through or ‘‘interline’’ movement of freight by rail, 
ears of necessity pass beyond the rails of their owners and are freely 
interchanged between railroads. 

(2) Regulations which govern the interchange of freight cars are 
the development of more than seventy years. Throughout this period the 
basie principle of the regulation has been the right of the car owner to 
the control of his individual car. These rules are commonly known as 
‘‘ownership rules.’’ 

(3) The rules relating to the settlement between railroads for the 
use and maintenance of cars, although imperfect and inequitable, are 
definite and enforceable; those relating to the use and return of cars 
are indefinite and without adequate means for their enforcement. 

(4) So-ealled ‘‘originating’’ railroads, although required to main- 
tain a car ownership sufficient to meet their obligation to the public, 
have no control over their equipment when moved beyond their rails. 

In periods of heavy demand, railroads so situated are frequently 
denied the use of their cars, with consequent loss of revenue for which 
the ear rental is inadequate compensation. 

(5) So-called ‘‘terminating’’ railroads, which in times of shortage 
freely use the cars of other railroads in disregard of the principles of 
the regulations, can avoid burdensome ear hire charges when ears are 
plentiful only by returning ‘‘foreign’’ cars empty and using their own 
cars for loading to points beyond the rails. The effect is a ecrosshaul 
movement of empty cars of the same class and condition. 

(6) The volume of empty-car mileage has increased annually, and 
analyses of car movements demonstrate that in the ease of railroad- 
owned cars the increase is in a large degree caused by the efforts of 
individual railroads to shift the per diem burden. 

(7) The operation of privately-owned freight cars presents prob- 
lems which have disturbed the railroads and engaged the attention of 
regulatory bodies over a long period. 

In recent years practices have been developed in the operation of 
these ears, particularly privately-owned refrigerator cars, which ad- 
versely affect railroad revenues, not only by the creation of excessive 
empty-car mileage and the displacement of railroad-owned cars by cars 
owned or leased by shippers, but through money payments and other 
coneessions which are in effect rebates to shipper-owners. 

(8) The annual ‘‘excess’’ empty-car mileage now exceeds 
2.100,000,000 miles. A conservative estimate of the operating savings 
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possible by the prevention of this unnecessary movement is $75,000,000 
per year. 

(9) The lack of coordination in car interchange has the further 
effect of increasing the number of cars necessary to carry the traffic 
of the country. Car purchases controlled by individual needs ignoring 
general conditions, create instability in the volume of ear construction 
with consequently higher unit prices. 

(10) The estimated saving in capital carrying charges possible 
through the coordination of operation and purchases is $25,000,000 per 
year. 

(11) The situation demands serious consideration of constructive 
suggestions for changes in methods whereby uneconomical practices may 
be corrected and substantial savings effected. 

(12) Experimentation with numerous per diem and penalty rules, 
and with variations of the so-called ‘‘ownership’’ rules, has failed to 
eorrect the defects in the regulatory methods, which defects have been 
demonstrated to be fundamental. 

(13) A recent study of the conditions outlined herein by authori- 
tative railroad organizations, covering a period of several months, has 
resulted in no practicable suggestion by railroad organizations for funda- 
mental changes in methods. 


Recommendations 


(1) All freight cars suitable for interchange service owned by steam 
railroads and private car lines operating in the United States should be 
assigned to a general pool operated by a central agency under the control 
of participating railroads for the joint and proportional benefits of car 
owners and users. 

In the initial operation of the pool, ordinary box cars only should be 
included, other classes and types of railroad-owned and private line ears 
to be added as experience in the operation of the pool may warrant its 
expansion. 

(2) The ultimate objective of the pool is to acquire ownership of 
cars assigned to the pool, together with necessary facilities for repairing 
ears, and to assume full responsibility for providing and maintaining 
a car supply adequate for the needs of shippers on all participating 
railroads. 

The immediate objective is the acquisition by lease or contract of 
all ears of the type designed for pool operation and the formation of an 
organization for the operation of cars in a nation-wide pool. No change 
in ownership is at present involved, and car initials will remain un- 
changed except for the addition of a pool designation. 

(3) The pool organization should be controlled by the Association 
of American Railroads. 

(4) The pool will compensate car owners for the ownership costs 
of cars used in pool service, based upon the appraised value of equip- 
ment; will maintain cars in suitable condition to meet transportation 
requirements; will make equitable distribution of cars as between rail- 
roads, on the basis of proportionate unit contribution to the pool, and 
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will coordinate the retirement and replacement of freight car equipment 
in such manner as to insure an adequate supply and an orderly and 
stabilized program of car construction. 

(5) The pool will collect from car users a daily rental sufficient to 
meet the fixed cost of ownership and will prorate the cost of repairs 
and the operating expense of the pool among participating railroads 
upon the basis of car mileage. 

(6) The pool will operate through a central and district offices in 
charge of a General Manager and District Managers. District Managers 
will regulate inter-change and distribution in the most economical 
manner as between railroads in their respective districts. The Central 
office will regulate distribution as between districts. Distribution be- 
tween divisions of participating railroads and to shippers will be handled 
as at present by the individual railroad organizations. 





Documents for Distribution 


Laws Relating to Interstate and Foreign Commerce—Compiled by 
Elmer A. Lewis, Superintendent Document Room, House of Represen- 
tatives, now available. Price 25¢ per copy, covering cost of pamphlet, 
plus postage. 





Report of the Federal Coordinator on Freight Car Pooling witi 
plan for Proposed Box Car Pool, released October 24, 1934. Synopsis 
of report included in this number of the Journau. Price 25¢ per 
copy, covering cost of report, plus postage. 





The Executive Secretary will be glad to mail copies of the above 


documents upon request. Kindly forward postage instead of money in 
payment of same. 


All Members Note: Special Luncheon—Washington, November 27. 
Out-of-town members cordially invited. 





Association’s Fifth Annual Meeting 


HE Fifth Annual Meeting of the Association convened at The Palmer 

House, Chicago, Illinois, on Thursday, September 27th, with Presi- 
dent Walter R. MeFarland presiding. This was the first meeting to be 
held away from Washington since the formation of the Association, 
and was well attended, many members having their first real opportunity 
to attend such a meeting. 

Major Chester L. Fordney, U. 8. M. C., representing the Century of 
Progress, delivered the address of welcome. 

President MeFarland, for his address, took the subject ‘‘The Future 
Practice Before The Interstate Commerce Commission.’’ He first 
assumed the role of historian, and reviewed the present transportation 
situation. He then assumed the role of prophet and delved into the 
anticipated developments in this field during the ensuing five years. He 
warned the practitioners that the regulatory problems which would be 
handled by the Commission in the future would be vastly different from 
those of the past, and that the routine preparation of cases along time- 
honored lines will not suffice, because there will be involved the regula- 
tion of different types of carriers. He pointed to the unusual oppor- 
tunity for publie service in assisting the Commission to solve the many 
perplexing problems that will be laid at its door with the enactment of 
legislation for the regulation of all forms of transportation. (President 
MeFar!and’s address is printed in full elsewhere in this issue of the 
JOURNAL. ) 

Mr. J. Carter Fort, General Solicitor, The Association of American 
Railroads, as Chairman of the Committee on Nominations, submitted the 
report of his Committee. The nominees were: President, W. H. 
Chand'er, Manager of the Traffie Bureau, Merchants Association of New 
York, and at present Eastern Traffic Assistant on the Staff of the Fed- 
eral Coordinator of Transportation; Chairman of Executive Committee, 
Elmer A. Smith, General Attorney, Illinois Central System; Secretary, 
Hugh D. Driscoll, Commerce Attorney; Treasurer, C. A. Miller, Gen- 
eral Counsel, The American Short Line Railroad Association; Vice 
Presidents, Joseph C. Colquitt, Attorney, Washington, D. C., Eastern 
District; Wylie M. Barrow, Attorney, Shreveport, Louisiana, Southern 
District; and C. E. Childe, Traffie Consultant, Omaha, Nebraska, West- 
ern District. No other nominations were made from the floor, and all 
nominees proposed by the Committee on Nominations were unanimously 
elected for the following day. 

Henry A. Gardner, President, The Chicago Bar Association, ad- 
dressed the meeting on the subject ‘‘ History and Functions of Bar Asso- 
ciations.’’ (The address of Mr. Gardner is printed in full elsewhere in 
this issue of the JouRNAL.) 

The report of the Secretary and Executive Secretary reviewed, in a 
general way, the work performed by the Washington office of the Asso- 
ciation during the past year, and showed that fully one-third of the 
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membership of the Association had requested some kind of service 
during the year. This report was presented by Mr. H. D. Driscoll, due 
to the enforced absence of the Secretary, Mr. John E. Benton, General 
Solicitor of the National Association of Railroad and Utilities Commis- 
sioners. The report also indicated that the JourNAL had met with the 
approval of the membership of the Association, and that its issuance 
was in line with the experience of most of the Bar Associations. The 
report of the Treasurer showed the Association to be in good financial 
condition. The report of the Executive Committee detailed the results 
of its meeting the previous day. The success of the monthly luncheons 
held in Washington was emphasized, and the suggestion made that 
periodic luncheons be held by other groups of members. 

At noon a group luncheon, with the Traffie Club of Chicago, was 
held in the grand ballroom of The Palmer House. This luncheon was 
also well attended. Mr. A. H. Schwietert, Acting Director, Transporta- 
tion Department, Chicago Association of Commerce, presided, and in- 
troduced Mr. W. Y. Wildman, Traffic Manager, Illinois Coal Traffic 
Bureau, and President of the Traffie Club of Chicago, who extended a 
welcome on behalf of that Club. Dr. Fred E. Clark, Head of the De- 
partment of Marketing and Management, School of Commerce, North- 
western University, addressed the meeting on the subject ‘‘ Economie 
Planning, Is It Workable?’’ His conclusion was that economic plan- 
ning is not workable, and even if it could be made so, the cure would 
be worse than the disease. 

At the business section, which convened immediately after the 
luncheon meeting, reports were made by various Committees. These 
reports will be printed in subsequent issues of the JouRNAL. 

The report of the Committee on Edueation for Practice, submitted 
by Mr. Leslie Craven, its Chairman, pointed out that since the establish- 
ment of the Interstate Commerce Commission Bar, in 1929, 6,023 prae- 
titioners have been enrolled, with only one application turned down, and 
this application being later favorably acted upon. Of those admitted 
to practice, 2,826 were attorneys and 3,197 were not attorneys. Mr. 
Craven stated that these figures plainly indicate that ‘‘anyone who comes 
to the Commission with the proper forms filled out will be admitted.’’ 
The proposal of the Committee that the Association renew its recom- 
mendation to the Commission for written examination of applicants 
was the subject of considerable debate. It was finally concluded by the 
Association that this matter should be submitted to the Commission by a 
subeommittee of the Committee on Education for Practice. 

The Committee on Professional Ethies and Grievances, of which Mr. 
RN. Granville Curry is Chairman, recommended a revision of Canon 40 
of the Code of Ethies of the Association, and the Committee’s recom- 
mendation was adopted. This Canon as adopted reads: 


‘A practitioner, having once held public office, or having been 
in the public employ, should not after his retirement, accept em- 
ployment as an advocate or adviser in the same proceedings or as 
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to the same, or substantially the same, facts as were involved in 
any specific question which he investigated or passed upon in a 
judicial or quasi-judicial capacity while in such office or employ, 
whether the same or different parties are concerned.”’ 


Mr. Curry dwelt at length on the problems presented to his Com- 
mittee, particularly with reference to Canon 32. 

The report of the Special Committee on Changes in Interstate Com- 
merece Law Relating to Procedure, of which Mr. August Gutheim is 
Chairman, was presented by Mr. H. D. Driscoll, due to Mr. Gutheim’s 
enforced absence from the meeting. That Committee’s report was one 
of progress, but no matter was presented in it which required the 
attention of the Association. 

The Membership Committee, of which Mr. Joseph C. Colquitt is 
Chairman, showed that, as of August 31st, the Association had a mem- 
bership of 1,346. It was pointed out that there is a fertile field for new 
members in the larger cities where industrial traffic managers and inter- 
state commerce practitioners, lawyers and non-lawyers, are centered. 
This Committee suggested monthly luncheons in those places, similar to 
those held inWashington. 

The Annual Supper Dance was held in the Victorian Room of The 
Palmer House, the members and guests assembling at 9:15 p.m. They 
enjoyed not only a good supper, but a splendid cabaret show and excell- 
ent dance music. The Chicago members provided the out-of-town mem- 
bers with beautiful dancing partners. The Chicago members came to 
see the cabaret show but brought their wives to dance. The members 
of the Traffie Club of Chicago were invited to this dance and a number 
of them attended. 

At the third business session, on Friday morning, the Committee 
on Procedure, of which Mr. Ernest 8S. Ballard is Chairman, presented 
its report, following which two resolutions suggested therein were 
adopted. One of these resolutions authorized the appointment of a com- 
mittee to request that the Interstate Commerce Commission amend its 
rules of procedure so as to give advance notice to parties appearing 
before it for oral argument of the amount of time allotted to them for 
such argument. The second resolution advised the President that it 
was the sense of the Association that a committee should be appointed 
to discuss with the members of the Interstate Commerce Commission 
the entire matter of the relationship between the Association and the 
Commission. 

The reports of the Committee on Printing and Publicity, of which 
Mr. George T. Bell is Chairman, and the Committee on Memorials, of 
which Mr. A. M. Corp is Chairman, were submitted and adopted, no 
action thereon being required. 

The new Chairman of the Executive Committee, Mr. Elmer A. 
Smith, read a paper on ‘‘Emergency Rates and The Due Process 
Clause.’’ This subject, while of a technical nature, was ably presented, 
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and evidenced painstaking preparation. Mr. Smith was warmly con- 
gratulated at the close of the meeting, the members present evidencing 
keen appreciation of his work. (Mr. Smith’s paper will be printed in a 
subsequent issue of the JouRNAL.) 

Following the adjournment of the last business session, a golf 
tournament was held at Lincolnshire Country Club. This tournament 
was arranged by Mr. Paul E. Blanchard. 

It was the consensus of opinion of most of those privileged to attend 
the meeting that it had been a very successful one, and had justified the 
action of the Association in proposing that some of the annual meetings 
be held at points away from Washington. Much of the success of the 
meeting was due to the fine work of the Chicago Committeee on Arrange- 
ments, of which Mr. Nuel D. Belnap was Chairman. The other mem- 
bers of that Committee were Messrs. Ernest S. Ballard, Paul E. Blanch- 
ard, Joseph H. Beek, Albert B. Enoch, Walter R. McFarland, Eldon 


M. Martin, Walter F. Schulten, Arthur H. Schwietert, and William Y. 
Wildman. 
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History and Functions of Bar Associations * 


By Henry A. Garpner, President, 
Tue Cuicaco Bar ASSOCIATION 


BOUT three weeks ago one of your esteemed members and an intimate 
friend of mine, Mr. E. S. Ballard, telephoned me that he and two 
friends would like to call upon me that afternoon. Suspecting him of 
some nefarious plot I asked him what it was all about. In reply he said 
that he wanted me to speak to this Association today and that Mr. Me- 
Farland, your president, together with Mr. Enoch and himself, would 
wait on me. Taken a little aback, I asked him some questions about this 
Association, what I might be expected to speak on, ete. In the course 
of the conversation he mentioned that last year an address was made 
by Mr. Justice Owen J. Roberts of the Supreme Court, whereupon | 
promptly told him that he had ruined his chances of persuading me to 
speak here. It reminded me of the story of the New England farmer 
who was driving his old horse down the village street when he was 
stopped by a local resident who asked him if his horse was for sale 
The farmer allowed it might be for the sum of $150. The other looked 
the horse over and then offered $3.50. The farmer looked at him and 
said: ‘‘ Well, it’s a hell of a drop but I’ll take it!’’ This is a hell of a 
drop but I guess you will have to take it! 

These gentlemen called on me forthwith. I was quite certain that 
there was no subject on which I could talk that would interest lawyers 
and others who had to do with interstate commerce matters, but they 
were equally insistent that you would be interested in Bar Associations, 
the story of their beginnings and development, but especially in that of 
The Chicago Bar Association. When one is so closely engaged in the 
activities of an organization such work is likely to seem very common- 
place and I feel that way about the work that we are endeavoring to 
carry on. I have consented however to tell you what I can on this sub- 
ject. First, I will spend a few minutes on the history of Bar Associa- 
tions. Then I will talk of The Chicago Bar Association, its organization 
and its work, and I will tell you of some of my own experiences in this 
connection. For much of the origin and history of bar associations | 
am indebted to an article by Marvelle C. Webber, which appeared in 
Volume 7 of the American Bar Association Journal, to which I refer 
any who wants a complete review of the origin and uses of bar 
associations. 

Bar associations in their present form began with the organization 
of the Association Of The Bar Of The City Of New York in 1869. Prior 
to that time there had been organizations of the bar formed more 
particularly for the purpose of professional advantage rather than with 
the broader view of public good. Earlier associations were principally 

* Address delivered before Association of Practitioners before the Interstate 


Commerce Commission at its Fifth Annual Meeting, Palmer House, Chicago, Illinois, 
September 27, 1934. 
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for the purpose of maintaining a high standard of legal knowledge on 
the part of applicants for admission to the bar. Indirectly, of course, 
this did work for the publie good, but the expressed purposes did not 
specifically include this. In early times lawyers do not seem to have 
been held in high repute. To judge by newspaper clamor at the present 
time we have not made much progress and are held equally in disfavor 
today. At any rate, lawyers seem to have organized for their own pro- 
tection. In 1835 Chancellor Kent, in an address to the Bar Of The City 
Of New York said: 

‘*When we consider the powerful influence of lawyers in our coun- 
try, when we consider that to them is committed the great work of 
sustaining, if I may use the expression, the machinery of our juris- 
prudence; when we consider the mighty responsibility resting upon 
them; when we recall the prejudices and opposition, I had almost said 
hatred, of a powerful class of people, we see at once the necessity 
of combining our influence, our strength, our learning, our eloquence 
in a combination of association that shall resist all opposition and 
strengthen this work in sustaining the great fabric of our jurisprudence 
by bringing to its aid the powers and influence resulting from asso- 
ciation.”’ 

It seems remarkable that with all the lawyers who assisted in the 
framing of constitutions and the laws of the United States and of the 
several states and with the influence they possessed, there should have 
been no organizations of the bar and that lawyers should have lagged 
behind other professions and trades in realizing the advantages of 
organization. 

In England the bar organized in early times when trade guilds 
were exerting a powerful influence. The Inns of Court, with which you 
are all more or less familiar, were formed to regulate admission to the 
har, but later they developed into a powerful influence toward the eleva- 
tion of the courts and bar, the preservation of their rights and the 
administration of justice. They were not, however, and are not now, 
similar to our bar associations. 

The Association Of The Bar Of The City Of New York, to which I 
have referred as the first of our modern bar associations, was organized 
when the notorious Tweed ring had New York in its grip. Bench and 
bar had been prostituted by corrupt polities. The organizers of the 
association, in calling for a meeting, stated that the signers believed 
‘that the organized action and influence of the legal profession, properly 
asserted, would lead to the creation of more intimate relations between 
iis members and would at the same time sustain the profession in its 
proper position in the community and thereby enable it in many ways to 
promote the interests of the public.’’ Here, for the first time, an asso- 
ciation of lawyers included as its purpose the promotion of the interests 
of the public. When this association was finally incorporated its objects, 
as stated, were ‘‘for the purpose of maintaining the honor and dignity 
of the profession of the law, of cultivating social relations among its 
members and of increasing its usefulness in promoting the due adminis- 
tration of justice.’ 
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Following this there were other associations soon organized having 
substantially the same objects. The New York State Bar Association 
was the first state bar association, followed by Illinois and Vermont. 
By 1888 there were twenty-eight. Meanwhile, the American Bar Asso- 
ciation had been formed in 1878. Today there are state bar associations, 
city bar associations, patent bar associations and associations such as 
yours, all of which are serving a useful service both.to the lawyers them- 
selves and also to the public at large. This last statement can be sub- 
stantiated by an examination of their records which will disclose that 
the membership in the bar has been constantly watched and many, if 
unfortunately not all, undesirables removed, reforms in substantive law 
effected, practice simplified, and administration of justice facilitated. 

You will understand from the foregoing that bar associations have 
been formed by groups of leading lawyers with certain definite common 
aims having to do with the betterment of the law and the legal profes- 
sion. They have proved of great benefit both to lawyers and to the 
public. Most have had their origin under similar circumstances. One, 
however, to my knowledge was formed under rather amusing circum- 
stances. A number of years ago a conference of Bar Association dele- 
gates was called by governmental authorities, to consider some important 
matters. The presidents of respective bar associations were asked each 
to name a delegate to represent his association. One lawyer who pos- 
sessed certain political influence was exceedingly anxious to attend this 
conference and importuned the president of the bar association of the 
city where he practiced to the end that he might be named. The presi- 
dent, however, was not favorably disposed and declined, whereupon the 
same appeal was made to the president of the state bar association with 
the same result. The conference assembled and the respective presidents 
of the city and state bar associations were flabbergasted to learn that this 
gentleman was not only a delegate but had been appointed presiding 
officer. He was nothing, if not resourceful, for he had organized a bar 
association in the county in which he owned a farm, had caused himself 
to be elected president, as such had appointed himself a delegate, and 
political influence had done the rest. It is interesting to observe, how- 
ever, that that county bar association has lived and done good work 
since that time. 

The Chicago Bar Association, with which I am familiar, was orga- 
nized in 1874 under charter granted by the State of Illinois. It is an 
organization not for profit and its object is stated as follows: 

‘*To maintain the honor and dignity of the profession of the 


law, to cultivate social intercourse among its members and to pro- 
mote the due administration of justice.’’ 


It has operated continuously since its organization with constantly 
widening activities. Chicago has grown from a small city to an enormous 
one with a bar of approximately 9,000 members. The problems the 
association meets have become numerous and more complex, just like all 
problems of a big city. 
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Membership 


First let us consider the membership, which is entirely voluntary. 
In this it must be distinguished from an integrated bar which exists in 
some states and where every lawyer must be a member and pay dues or 
a license fee. An integrated bar removes some problems but raises others 
and the advantages and disadvantages are the subject of much debate. 
Our association by-laws provide as to resident membership as follows : 


‘*Any member of the Bar in good standing, either residing or 
having an office within Cook County.”’ 


There are non-resident members, law school members and honorary mem- 
bers but the work is naturally done by the resident members. 

Admission is governed by an admissions committee and an applicant 
must satisfy that committee of his qualification and fitness. If recom- 
mended by the admissions committee his name is submitted to the board 
of managers for election. Out of 9,000 lawyers, approximately 4,200 
are members of the Association. This is not a satisfactory condition for 
there are many lawyers in Chicago who are eligible but neglect:or refuse 
to become members. In some cases they cannot afford the dues but in 
others it is through indifference. I personally believe that every lawver 
should be a member of the Bar Association as a duty owed by him to his 
profession. Sometimes I run into lawyers who resign and state as their 
reason, ‘‘I get nothing out of the Bar Association.’’ I think they utterly 
misunderstand the situation. First, they do directly or indirectly derive 
much benefit from it. For example, the disbarment of an unfit lawyer, 
which is always brought about by action of the Association, may be a 
direct benefit. It certainly is an indirect benefit. Second, they owe a 
duty to the profession from which they gain their livelihood. They 
may not be able or willing to devote their time and services to the work 
of the Association, but they should by their moral backing and financial 
aid contribute to the public good. Those who are indifferent may find 
themselves in the position of the woman travelling on a railroad train 
with four children. She was deep in a book and paid no attention to 
them. The train stopped and then started. When it was well on its way 
one child said: ‘‘Mamma, what station was that?’’ No answer. Again 
the question. The woman crossly said: ‘‘I1 don’t know, don’t bother 
me!’’ ‘*Well,’’ said the child, ‘‘I think you ought to know, for little 
Osear got off there!’’ If the lawyers are indifferent they may find that 
some vital action affecting them may be taken without their knowing it 


Management 


The management is vested in a board of managers of 10, a president, 
two vice presidents, a secretary, a treasurer, a librarian, and the ex- 
president who served the preceding vear. The officers as such are purely 
executive but, as stated, are also members of the board. Right here | 
should like to pay tribute to the men who have served in The Chicago 
Bar Association. During my five years of service I have found them to be 
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almost without exception conscientious, diligent, self-sacrificing. They 
have all been busy lawyers with demands of practice, yet they attend 
meetings weekly or oftener, stay down at night when the occasion re- 
quires, and give their services voluntarily and without complaint. The 
same is true of the members of our many committees of which I shall 
speak later. To me it is reassuring for the future of our country to 
find so many men of such high character and ideals, who are willing at 
personal sacrifice to contribute more than money to the public welfare. 
My association with them has been one of the greatest satisfactions and 
pleasures of my life. While speaking of management, I should say 
something more. I believe The Chicago Bar Association over a span 
of years has been as successful, if not more so, than any other. Any 
such organization must have continuity, and this is usually supplied by 
an executive secretary. Success is largely dependent on his ability and 
I think all past and present officers and members of the board of man- 
agers of The Chicago Bar Association will agree that it has been sueccess- 
ful to a great extent by reason of its executive secretary. 

Years ago, when I first was admitted to membership in The Chicago 
Bar Association, its activities were relatively few. It maintained a 
library and had a few committees, the most important of which was the 
grievance committee. At the present time it maintains a fine library, 
operates club rooms, including a dining room, and provides a place where 
numerous committees meet. The work of the association is entirely 
dependent on committees, of which there are at present 13 standing com- 
mittees and 14 special. In addition there are 10 committees of younger 
members whose work corresponds to that of a junior bar. The work of 
each is interesting in itself, but time will not permit me to dwell on any 
one at much length. I will, however, tell something about at least some 
of them. 


Grievance Committee 


Perhaps the most important one is the grievance committee. You 
all know that all lawyers are officers of the court, duly licensed to prac- 
tice law. Before admission they must pass examinations to demonstrate 
their knowledge of law and must satisfy the court which licenses them 
that they are honest, have good moral character and are fit to become 
lawyers. This is not an easy task for the court and unfortunately there 
are members of the bar who should never have been admitted or who 
have since become unfit. They are held out to the public, however, as 
lawyers who have the approval of the court. When they prove unworthy 
of this trust the aggrieved person seeks aid and turns to the Bar Associa- 
tion. Doubtless there are many instances that never come to light but 
even without these there are a large number of complaints, well over 
1,000 during the last year. Each of these must be investigated before 
action is taken. A great proportion are trivial or unfounded, but they 
involve time. It might be supposed that lawyers might resent the griev- 
ance committee. This is not so, for in many eases it enables the lawyer 
who has had a misunderstanding with a client to have the matter aired, 
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the client may be set straight and the lawyer absolved of blame. Our 
grievance committee consists of 17 members, including a chairman and 
vice chairman. It is divided into three sections of six, six and five 
members. Up to 1933 a rather cumbersome practice was in effect in 
Illinois. Upon complaint being filed, the grievance committee would 
notify the aceused lawyer and ask for an explanation. He was under no 
obligation to appear and no witnesses could be subpoenaed. As a result, 
the committee was greatly handicapped. It proceeded, however, to the 
best of its ability and if it deemed the complaint well grounded it would 
file an information with the Supreme Court. The latter would then 
appoint a commissioner to take evidence and report his findings, after 
which an opinion and order would be entered. In 1933, however, the 
Supreme Court adopted an additional rule which has materially helped. 
The board of managers and grievance committees of The Chicago Bar 
Association and Illinois Bar Association respectively were appointed 
commissioners of the court with power to summon the respondent, 
subpoena witnesses and force the production of books and documents. A 
section of the committee now sits on each complaint and reports its 
findings to the whole committee, which, in turn, reports to the board of 
managers. If the latter concurs, it submits its findings to the Supreme 
Court. The respondent is allowed to present his defense to the Court 
which, of course, has the sole power to discipline. While this committee 
requires no end of work, membership on it is by far the most sought 
after. 

At the risk of being tedious I want to express a few of my own 
ideas on this subject. Possibly I may be too severe. I think that lawyers 
are a privileged class, held out to the public as equipped by education 
to practice law, and trustworthy. If they pass examinations and other 
required tests as to their legal learning, they cannot thereafter well be 
disbarred on ground of lack of intelligence. I believe, however, that they 
should be held to the highest degree of integrity and if they fail they 
should be disbarred forthwith and not reinstated. I hear arguments that 
this is too harsh, that it will deprive them of their livelihood and that 
other discipline may be inflicted. My answer is that they ean turn to 
other work where the public is not entitled to look for a guarantee of 
integrity but must protect itself. I believe that the courts are entirely 
too lenient and that in the long run gain would be had by a stricter 
judgment. I will cite two instances: In one a lawyer of long standing 
was appointed executor in two estates, in one of which bond was waived. 
After some years it appeared that he had appropriated all the assets for 
his living expenses. On trial he admitted it, said he was sorry and 
would try to repay the money, but could not do so at present. Disbar- 
ment was recommended but the court by a divided opinion suspended 
him for two years and until such further time as might be required to 
make complete restitution of the money to the persons interested in the 
two estates. I believe that lawyer should be forever disbarred. 

The other case never reached the court. The Bar Association con- 
duets primaries at which its members vote on the fitness of candidates 
for judicial office. Tellers are appointed from its membership to count 
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the votes. The system is carefully worked out so that error or fraud is 
practically impossible. One teller, a young lawyer and a partisan, it 
turned out, of certain candidates, deliberately falsified the count. A 
recheck disclosed the fraud and investigation fastened the guilt. In this 
case the teller was expelled from the Association but it was decided that 
further action would be fruitless. Here, again, I think that the guilty 
man should have been disbarred for he had conclusively proved his 
unfitness to continue in practice. 

On the other hand, I deprecate the hue and ery that has been raised 
recently by the newspapers and even by those holding high office to the 
effect that the bar is filled with the unfit and must be purged. It leads 
the uninformed to believe that most lawyers are crooks and the Bar 
Associations are doing nothing. It is easy to say that some lawyers are 
employed by associations of criminals just as corporations employ 
counsel on a yearly retainer, but I know of no proof on which to base 
such a statement. We are alert to discover it and will welcome any 
definite evidence on which an action can be based. 

Sometimes, even when we discover dishonesty it is impossible to 
proceed because those having knowledge of the facis refuse to cooperate. 
Very recently, I settled a claim for $4,000 and paid the money to the 
attorneys representing the claimant. Shortly thereafter the claimant 
asked my client what was the amount of the settlement and was sur- 
prised to learn that it was $4,000. He said his lawyers had informed 
him that they had collected $2,000, had deducted a fee of $500 and paid 
him $1500. He vowed vengeance, and would complain to the bar associa- 
tion and follow them to the bitter end to secure disbarment. They must 
have settled with him for he at once became entirely indifferent. I 
personally attempted to obtain his cooperation but he would do nothing, 
would not substantiate his complaint and the matter died. I have no 
doubt but that he talks of all the crooked lawyers and blames the bar 
associations for tolerating them. 


Committee on Professional Ethics 


The committee on professional ethics deals with canons of ethies and 
conduct of lawyers which may violate them. This committee is a'so a 
popular one and appointment is sought after. The problems that con- 
front them are not always easy but are interesting. One has been 
particularly troublesome lately. It has to do with commingling by a 
lawyer of funds of a client with those of his own. A lawyer recovers 
and collects a judgment for his client. Such funds should not be ecom- 
mingled with his own funds. They might be levied upon or attached by 
a lawyer’s creditors. They have been used in some instances by the 
lawyer for improper purposes. On the other hand, a great many of the 
most highly respected firms clear their clients’ moneys through the firm 
bank account. Such custom, built up over a long period, is not easy to 
overcome by a canon of ethics, even though the latter may be entirely 
correct in principle. 
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Committee on Legal Education 


A fierce controversy rages over what the requirements should be 
for admission to the bar. The tendency has steadily been to require 
greater preliminary education and to hold law schools to higher stand- 
ards. In many states a certain amount of college work or its equivalent 
is demanded. Night law schools, attended largely by students who work 
during the day, thereby earning their living, have been on the defensive. 
Our committee on legal education, in conjunction with that of the Illi- 
nois State Bar Association, has wrestled with this problem and its con- 
clusions have been of great help. It is an interesting one that can be 
argued on both sides. It is said with truth that if a college education is 
a prerequisite to admission to the bar, many great lawyers, including 
Abraham Lincoln, would not have been admitted. On the other hand, 
it may be said that with greater opportunities for higher education 
available, requirements should be stiffened in order to secure what, on 
the average, will be a higher intelligence among the members of the bar. 
It is interesting to note that our committee was recently requested by the 
state bar examiners to make an investigation and report on a certain 
law school as to its efficiency, of which there was grave doubt. It shows 
the reliance placed upon the association by an official body. 


Committee on Candidates 


In a great city the problem of obtaining capable, honest and efficient 
judges becomes a difficult one. Few of the voters can know the candi- 
dates personally, or even know of their records, except through the daily 
papers. Therefore, the Bar Association has undertaken to examine the 
candidates for judicial office and report as to their qualifications. Each 
candidate is called before the committee for interrogation, his record is 
examined and finally recommendations are published. They have great 
weight with the rank and file of the association and also with the public. 
The recommendation of the Bar Association is very highly prized and 
much sought after by sitting judges who have not previously served. 
While the recommendation is not sufficient to overcome the strength of 
political parties when there is a landslide, still, as nearly as we can esti- 
mate from experience in past elections, it affects close to 100,000 votes 
and in a close election affects the election of candidates who are ap- 
proved. The fact that candidates are so carefully examined and that 
recommendations are given has a salutary effect. 


Committee on Method of Judicial Selection 


I am particularly interested at the present time in a special com- 
mittee that is called ‘‘Committee On Method Of Judicial Selection.’’ 
It is eoneeded by everyone, I believe, that the present methods of selec- 
tion of judges in Chicago are unsatisfactory. Theoretically, tickets are 
put in the field by the political parties and elections thereafter held. 
Candidates are picked by the political bosses for political services 
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rendered. Little or no attention has been paid to recommendations of 
the Bar Association. If it were not so serious it would be laughable. 
I reeall that after considerable discussion it was decided that the chair- 
man of the committee on candidates and the president should call upon 
the leaders of the parties to request that, in picking a slate, men with 
experience, honesty and ability be named. They made an appointment 
and were ushered into the presence of three leaders, one of whom was 
the notorious Moe Rosenberg, now deceased, a man who was at the time 
under federal indictment for income tax fraud. Imagine, if you ean, 
the embarrassment of the Bar Association representatives at being forced 
to ask him to please pick some good judges! This system of election of 
judges has, however, resolved itself into no election at all because the 
leaders of the two parties have of recent years agreed upon a coalition 
slate and the voter has had no choice. This has amounted to appoint- 
ment of judges, not appointment by a responsible officer who can be held 
accountable for a bad appointment, but by political leaders. This com- 
mittee of the Bar Association is now engaged on a careful survey of the 
different methods of selecting judges, whether by election or appoint- 
ment. When it makes its report it will be submitted to the Association 
and if approved every effort will be made to secure necessary legislation. 


Committee on Mortgage and Foreclosure Laws 


Along the same line is a special committee on amendment of mort- 
gage and foreclosure laws. Under the present Illinois law it is im- 
possible to foreclose a simple mortgage and get good title to the mort- 
gaged premises, even if uncontested, in under eighteen months, while 
a complicated trust deed securing a bond issue may entail litigation 
lasting for years. Such a condition deters investors, including large 
insurance companies, from loaning money in Illinois, slows up business 
and is generally harmful. Our committee is engaged in investigating 
the laws of other jurisdictions and we hope that as a result of its labors 
something will be accomplished to cure this situation. 

I have mentioned here a few of our committees. Their work is no 
more important than that of many others. I would like to tell of some 
of the others but I do not want to continue indefinitely, lest I be like 
the young minister who had recently graduated from Yale Divinity 
School. He was invited to conduct the Sunday services at a large boys’ 
school where attendance was compulsory and short sermons greatly ap- 
preciated. He was impressed with his importance, and announced 
that he would take for his text, ‘‘Yale, my Alma Mater.’’ ‘‘Y,’’ 
said he, stood for youth, and he spoke for 15 minutes. ‘‘A’’ was for 
ambition, and another 15 minutes. ‘‘lL’’ was for loyalty, and ‘‘E’ 
was for enthusiasm, and he devoted 15 minutes to each. Finally, after 
an hour, the service was over. As they were filing out one boy was heard 
to say to another: ‘‘My God, I’m glad he didn’t graduate from Massa- 
chusetts Institute of Technology !”’ 
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Among the notable achievements, however, of our Association, has 
been the new practice act in Illinois and the new corporation act. Our 
respective committees labored literally for years, making a survey; then 
drafting the acts, and finally securing their passage. We are proud of 
such work. 

All the activities of the association are not so serious as those I have 
cited. We have an entertainment committee which each year puts on a 
show known as ‘‘Christmas Spirits.’’ It has been very successful and 
not entirely without some substantial benefits. The characters some- 
times satirize judges and others and bring to their attention certain 
faults which it is impossible to do in any other way. One Judge, after 
such a performance, remarked as he left, ‘‘You know, that character 
must have been me!’’ 

Of course, all our committees are not equally successful for much 
depends on the chairman. I was amused at a recent meeting of the 
editorial committee. This committee edits the Bar Association Record 
and has a swell time doing it. It was proposed to have a report on the 
activities of each committee of the association, and in order to do so the 
chairman of each respective committee was asked to give a statement of 
the number of times his committee had met and what had been done. 
The chairman of the committee on federal legislation reported that his 
committee had met once and had done nothing. Accordingly, our 
editorial committee proposed to give this committee a dig with this 
summary: ‘‘This committee has met once. Note—There has been prac- 
tically no new federal legislation during the past year.’’ 

This covers my subject in so far as I can in a brief time and without 
giving details which probably would not be interesting to an association 
such as yours. I hope I have been able to give you some idea of the 
scope of the work of our bar association. There is much to be done, the 
field is unlimited. I believe that lawyers should lead at all times and 
especially in times such as we are now passing through. Men of learn- 
ing, ability, and above all, of sound judgment, are needed. Associations 
of lawyers are in a position to render inestimable service to the public 
as well as to themselves. I hope they will not fall short. 





Court Declares Railroad Retirement Act 
Unconstitutional 


Following is the memorandum opinion of Justice Alfred A. Wheat 
of the Supreme Court of the District of Columbia, handed down October 
24, 1934: 


This action is brought by 134 Class I railroad carriers or their Re- 
ceivers or Trustees in Bankruptcy, the Pullman Company, the Railway 
Express Agency, Inc., and the South Eastern Express Company, to test 
the constitutionality of the Railroad Retirement Act (Publie No. 485, 
73d Congress). 

The Act provides for the appointment of a Railroad Retirement 
Board, charged with administering and enforcing the Act, to be com- 
posed of three members appointed by the President by and with the ad- 
vice and consent of the Senate. This Board and its individual members 
are the defendants in the case. 

The Act is entitled ‘‘An Act to provide a retirement system for 
railroad employees, to provide unemployment relief, and for other pur- 
poses’’. It is set forth in full as an appendix to the bill. The relief 
asked is an injunction against its enforcement. 

The defendants have answered the bill, but no serious issue of fact 
is raised by the answer. The case came on to be heard in the form of a 
motion for a temporary injunction but by agreement of the parties it has 
been treated as a final hearing upon the merits, both sides submitting evi- 
dence in the form of affidavits. 

Briefly, the Act sets up a retirement and pension system for all em- 
ployees of carriers subject to the Interstate Commerce Act. Retirement 
is made compulsory at the age of 65, but may be extended by agreement 
between carrier and employee for successive periods of one year until the 
age of 70. Every person who has been in carrier employ since within 
one year prior to the passage of the Act is entitled to receive the annuity 
upon attaining the age of 65, caleulated by the application of graduated 
percentages of his average monthly compensation to the number of years 
of his service not exceeding thirty. Employees completing thirty years 
cf service may retire befcre the age of 65, but annuities payable prior to 
the age of 65 are reduced by one-fifteenth thereof for each year that the 
employee is below the age of 65, except where the retirement is due to 
physical or mental inability to continue in the service. To provide funds 
for the payment of the annuities which are to continue during the life- 
time of the annuitants, and the administration expenses of the Act, ear- 
riers and their employees are required to contribute to the retirement 
fund, the employees contributing at the present time 2% of their com- 
pensation and the carriers twice the amount of the employee’s contribu- 
tions. The Retirement Board is given authority, if as and when neces- 
sary to increase the percentage fixed in the Act, without, however, alter- 
ing the ratio between employee and carrier contributions. The ear- 
riers are required to deduct the contributions of their employees from 
their compensation and to pay the sums so deducted, together with their 
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own contributions, quarterly into the United States Treasury, the first 
contributions being payable on November 1, 1934, and the first annui- 
ties under the Act being payable after February 1, 1935. Official repre- 
sentatives of employee organizations who are former carrier employees 
are given the option of becoming beneficiaries under the Act by con- 
tributing to the retirement fund both the employee and the carrier con- 
tributions. 

Both sides seem to agree that the only source of power in Congress 
to pass such an Act is the Interstate Commerce Clause of the Constitu- 
tion. The plaintiffs claim in a broad way that the Act is not a regula- 
tion of interstate commerce and in addition point out certain provisions 
of the Act which they claim invalidate it because they are not regulative 
of interstate commerce or are arbitrary, unreasonable, capricious and 
confiseatory, and amount to a taking of their property without due 
process of law. 

In this memorandum I have merely outlined my conclusions without 
taking the time which would be necessary for an elaborate discussion, 
for I realize the importance to all of an immediate decision. 

I am not prepared to say that the enactment of a statute providing 
for the compulsory retirement at a certain age of employees of railroads 
engaged in interstate commerce, together with provisions for the pen- 
sioning of employees so retired is beyond the power of Congress under 


the interstate commerce clause of the Constitution. Congress has power 


to regulate the relation of master and servant between interstate carriers 


and such of their employees as are actually engaged in interstate 
commerce. The fact that so many of the plaintiff carriers have for 
many years maintained voluntary retirement and pension systems 
furnishes persuasive evidence of their belief that such systems tend 
to promote the efficiency of their personnel by stimulating loyalty, 
meouraging continuity of employment with resulting security for old 
age, and thus increasing the morale of those in the organization. It is 
argued, however, that the features of the voluntary pension systems 
which tend to promote these desirable ends not only are absent from 
the retirement Act but that it contains other provisions wholly sub- 
versive of those ends. It ‘is said that the Act being mandatory upon the 
carrier relieves the employee of any feeling of gratitude or loyalty 
which naturally is felt toward a benefactor; that it does not promote 
continuity of service because the benefits of the Act do not depend upon 
any length of service in any particular employment or by any par- 
ticular employer; so that there is no incentive for an employee to 
remain continuously in the service of any particular carrier; that the 
tight to receive the annuity in no way depends upon efficient and 
faithful performance of duty, and that the benefits of the Act are 
thared equally by all employees even those discharged for cause. 

These matters, however, seem to me to involve questions of wisdom 
snd propriety rather than of power and to be for the consideration 
if the Congress rather than of the courts. 

When the Act is examined in detail, however, I find it contains 
jrovisions which, in my opinion, were beyond the power of Congress 
and which render it unconstitutional. 
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In the first place, the Act is unconstitutional because it extends 
its provisions to persons not engaged in interstate commerce. 

The Retirement Act confers its benefits upon all employees of any 
company to which it relates without regard to distinction between 
interstate commerce, intrastate commerce, or activities which do not 
constitute commerce at all. 

It was held in the Employers’ Liability cases, 207 U. S. 463, that 
one who engages in interstate commerce does not submit all his busi- 
ness concerns to the regulating power of Congress and that an attempt 
on the part of Congress to extend its regulatory powers to all employees 
of an interstate carrier regardless of their duties and the work per- 
formed by them made the Act invalid. The present Act applies to 
all employees of the plaintiffs. Indeed there is no claim that it does 
not. It appears from the record in this case that some 200,000, 
approximately 1/5 of all the employees of the plaintiffs, do not work 
in interstate commerce or in work so closely connected therewith as 
to be a part thereof. Among these men may be mentioned mechanical 
employees; executive and general officers and their staffs, not including 
the operating vice presidents and their staff; those engaged in account- 
ing not having a direct relationship to interstate transportation; 
those engaged in the construction of buildings, or the construction of 
new equipment; those who devote themselves to finances, custody and 
administration of funds or corporate proceedings and records; those 
engaged exclusively in work relating to real estate taxes and titles, in 
the management, operation, care and protection of buildings or lands 
not devoted to or used in connection with transportation and men 
employed in coal mines. As to some of these men, there may be room for 
differences of opinion as to their proper classification, but it is plain 
that there are many who are not in any real sense engaged in interstaic 
commerce. 

The proof shows that the Long Island Railroad Company, whose 
lines are wholly within the State of New York, the Illinois Central 
Railroad, and the New York Central Railroad have a large number of 
employees engaged solely in intrastate service. It appears that the 
New York, New Haven & Hartford Railroad has physical property of the 
value of more than $7,000,000 which the Interstate Commerce (om- 
mission has classified as non-carrier. The New York Central has prop- 
erty in excess of $43,000,000 so classified. The Pennsyivania Company 
has $17,000,000, and the Union Pacific, $19,000,000. The employees 
engaged in work in connection with this property are included as 
beneficiaries of the Act. 

It seems to me that Congress exceeded its power to regulate inter- 
state commerce, when it attempted to make all employees of the plain- 
tiffs beneficiaries under this Act, making no distinction between those 
engaged in interstate commerce and those not so engaged. 

Section 1 of the Act includes as employees entitled to its benefits 
everyone who has been in such service within one year before the 
enactment thereof. The evidence discloses that about 143,000 men left 
the service of the railroads during that year and were not in such 
service on the date of enactment and that of this number approximately 
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80,000 probably will not return to the railroad service. Some of these 
men were dismissed for the good of the service. I can see no reasonable 
relation between giving these men the benefits of the Act, and the 
regulation of Interstate Commerce. 

Furthermore, the Act provides annuities for all persons who, at the 
time of its enactment, were, or within the period of one year before its 
enactment had been, in carrier service and who had attained or there- 
after should attain, the age of 65 years, or had completed or thereafter 
should complete 30 years of such service. The right to the annuities 
is not dependent upon the rendition of service subsequent to enactment 
and the compilation of the annuities is not confined to service rendered 
subsequent but includes service rendered prior thereto. 

The defendant Latimer, in his affidavit, shows that upon the as- 
sumption of the retirement at 65 of such of the present employees of 
the carriers as, on an expectancy basis, survive to that age, the gross 
annuities required by the statute to be paid to them for services 
rendered prior to the enactment of the law will amount in the aggregate 
to over four billion dollars. 

The statute provides that upon the reemployment hereafter by any 
earrier of any man previously in railroad service all of his prior service 
is to be counted as part of the service entitling him to the annuity. The 
evidence tended to show that there are today over a million persons 
with that possibility. 

To require the plaintiffs to contribute huge sums of money to be 
devoted to the payment of pensions or annuities based upon services 
long since completed and fully paid for seems to me to take their 
property without due process of law. 

I am constrained, therefore, to hold that the Act is unconstitutional. 

The natural reluctance which a judge feels when compelled to hold 
an act of Congress unconstitutional is in this case somewhat tempered 
by the fact that the Act seems not to be satisfactory even to some who 
favor it in principle and purpose. When the President gave his ap- 
proval, he made a statement explaining his action in which he said, 
among other things: 


‘Decision on this bill has been diffieult.’’ 
He gave as among the ‘‘principal arguments against the measure :’’ 


“‘(a) The Federal Coordinator of Transportation at much publie 
expense is now engaged in a thorough survey of the whole subject 
of employment security on railroads. He requested many months 
ago that legislation be deferred until the completion of these studies 
and the filing of his report. 

**(b) The bill, although much improved in its final form, is 
still erudely drawn and will require many changes and amendments 
at the next session of Congress.’’ 


A decree will be made in favor of the plaintiffs, granting the 
relief prayed for in the bill. 








Federal Regulation of Motor Trucks * 


By How. Josepn B. Eastman 


HE first annual convention of a central organization representing the 

motor truck industry of the country is an historic occasion, and I am 
glad to be here and to have the privilege of addressing you. During the 
first half of my life—and I still consider myself a young man—there 
was no such industry, and if it was even thought of, it was only in the 
minds of a few fanciful dreamers. Certainly no one had a sufficientiy 
wild imagination to dream that by the year A. D. 1934 great trucks 
would be transporting goods at express speeds and for long distances 
over beautiful paved highways in every part of the country, whether 
populous or sparsely settled and whether made up of prairies or monn- 
tain ranges. Yet this is the fact. Today the motor truck is an essential 
and very important part of the national transportation system, and it 
will so continue. 

You probably know that I am a member of the Interstate Commerce 
Commission relieved from active duty for the present and occupying a 
temporary post with the title of Federal Coordinator of Transportation. 
As such I have two duties. One is to look for opportunities of eliminat- 
ing waste and unnecessary expense in the operation of the railroads. 
The other is to corisider means of improving transportation conditions 
throughout the country, including the ability of the carriers to improve 
their properties and furnish service and charge rates which will promoie 
the commerce and industry of the country, and to recommend to the 
President and Congress legislation which will furnish these ends. That 
latter duty is not confined to the railroads, but in the words of the Act 
it covers ‘‘transportation in all its forms,’’ and that of course ineludes 
the motor trucks. My remarks here this morning have their origin in 
that duty, which I am endeavoring to perform to the best of my ability 
and without prejudice against or preference for any form of transporta- 
tion. 

I shall undertake to tell vou briefly and frankly just what is in my 
mind so far as it affects motor trucks. When I talk to my railroad 
friends in this way, I find that some of them are apt to suspect that I 
have a very subtle and sinister plot concealed somewhere about my per- 
son, for it seems to be a method of approach to which they are not ac- 
eustomed. I hope you will not have the same suspicion. General prin- 
ciples are all that I shall have time to diseuss. Details are important, 
but they can be threshed out later on. If, after I have coneluded my 
remarks, any of you wish to ask questions I shall be glad to answer them 
as well as I can. 

The following declaration of principle was stated by a Joint Com- 
mittee of Railroads and Highway users in January, 1933: 


—_- 


* Address before the American Trucking Associations, Inc., at the Stevens Hotel, 
Chicago, Illinois, October 22, 1934. 
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The public is entitled to the benefit of the most economical and 
efficient means of transportation by any instrumentalities of trans- 
portation which may be suited to such purpose, and no legislation 
should be enacted which has for its purpose the stifling of any legiti- 
mate form of transportation. The supreme test must always be the 
interest of the public. The public’s right to the selection of the 
agency of transportation which it wants and which it finds most 
useful must be respected. 


Of course that declaration is absolutely sound. No reasonable man can 
question it. For my own part I have, through my staff, endeavored to 
find out about motor truck transportation, not only in this country, but 
all over the world. We have tried to find out how much there is, what 
service is furnished, why shippers use that service, what it costs, what 
efforts have been made to regulate it, and how successful those efforts 
have been. We have accumulated a great deal of information. As a 
result, I am certain that the motor truck has improved the art of trans- 
portation in very important respects, that it furnishes a service which the 
country wants, that this service ought not to be stifled, and that as a 
matter of fact it is impossible to stifle it. On the contrary it will con- 
tinue to grow. 

Furthermore, while this new means of transportation has taken traf- 
fic from older means, it has also created new traffic on its own account. 
That is an important point. What the country sorely needs is improve- 
ments in the art and conduct of transportation which will bring down 
actual costs, make service better, and increase the volume of movement, 
to the advantage of investors, shippers, and labor alike. That very ex- 
tensive improvements of this kind are possible—by the railroads, by the 
trucks, and by every form of transportation—lI thoroughly believe, par- 
ticularly if they will seize upon the opportunities which exist for the 
right sort of cooperation with each other. In some States the railroads 
have urged, and in a few instances they have secured, legislation directed 
against highway vehicles which is opposed to their own best interests, 
having in mind what they will be able to do with these vehicles in their 
own operations. The other side has been equally guilty in some of its 
opposition to legislation. The existence in every State capitol and in 
Washington of armed camps, on the one hand of the railroads and their 
allies, and on the other hand of the truck manufacturers and operators 
and their allies, both sides resorting to all the modern and old-time 
methods of propaganda and influence, is worse than a waste of brains 
and funds, will do neither of them any good, will harm them both, and 
is in the teeth of the best interests of the country. 

There are certain fundamental principles which I believe no one 
will dispute. Common transportation for hire has from time immemorial 
been regarded as a public business all over the world. It is too vital to 
the well-being of the people to be regarded in any other light, and it 
has always been recognized that it is a proper subject of public regula- 
tion. The essentials, from the public standpoint, are safe, reliable, and 
convenient service at known, dependable, and reasonable rates, free from 
unjust discrimination, by responsible operators able to operate with 
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economy and efficiency and with sufficient financial strength to expand 
as need develops and take advantage of all improvements in the art of 
transportation. 

It has also been found, not from theory but from actual, practical 
experience, that public regulation is necessary to produce these results. 
If the door is opened wide to permit all comers to engage in the business 
regardless of the public need or their own qualifications and to charge at 
will for their services, the result is cut-throat, chiselling competition 
which leads to all manner of rank discriminations, usually in favor of 
the big fellows who have the most business, and to unreasonable rates 
where opportunity offers, and winds up in financial demoralization 
which imperils safety and good service, undermines labor, destroys the 
stability which good business conditions demand, and eventually stops 
the investment of funds necessary to development. Whatever advant- 
ages shippers may at first seem to gain in such free-for-all fight are 
wholly temporary. They do not last and in the end the whole country 
is thrown back for a loss. 

There may be those who dispute their propositions, but if such 
there be, they have not read their history well. They will not be disputed 
by experienced and responsible operators of the railroads, and I do not 
believe that they will be disputed by experienced and responsible opera- 
tors of the trucks. They may be disputed by some of the truck manu- 
facturers, second-hand dealers, and brokers; but they have special axes 
to grind and are not the men who bear the heat and burden of the day 
in truck transportation. Certainly there is no dispute from the Ameri- 
ean Trucking Associations, if I understand the situation correctly. The 
question which this organization raises is only with respect to the ex- 
tent to which publie regulation should go and the form which it should 
take. 

So far as the trucks are concerned, the N. R. A. Code is not a relue- 
tant confession but instead a direct assertion of the need for regulation 
within your own ranks. It was upon your insistence, as I understand it, 
that price-fixing provisions were made a part of the Code, although vou 
were not wholly satisfied with the substance of those provisions. The 
Code is ealled self-regulation, but it is dependent upon a statute of Con- 
gress and ultimate authority and responsibility rest with public officers. 
Theoretically, at least, it is a form of public regulation. So far as the 
railroads are concerned, motor truck operators have direct proof of the 
need for their regulation, judging by the frequency with which they 
appeal to the Interstate Commerce Commission for protection against 
what they believe to be unfair and unreasonable railroad rate reductions. 
Unless the present situation is changed, the demand for such protection 
will greatly increase, for I venture to guess that the railroads have only 
made a feeble start on what they may deem it necessary to do in the way 
of competitive rate cutting. 

Let us get to the meat of the matter, and consider what form public 
regulation should take and how far it should go. So-called self-regula- 
tion by Code is the answer that many of you may give. If that is a good 
thing for the trucks, why not for the railroads? Let us be fair about it, 
have self-regulation all along the line, abandon the Interstate Commerce 
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Commission, and leave each form of transportation to its own devices 
with a little seasoning of minor Government oversight. I do not believe 
that the country wants that or, upon consideration, that you will want it. 

Lest there be misunderstanding, let me say that I have no com- 
plaint to make of the Code. It has accomplished some good results. It is 
much better than no regulation, and I certainly hope that you will keep 
on with it until something else takes its place. I also heartily approve 
the idea of a strong central organization for the trucking industry, 
just as I approve such an organization in the railroad industry. It is 
the only way to deal effectively with the matters which are of common 
concern to you all. But I do not believe that either the Code or a cen- 
tral organization or both will fill the bill. No business which is so 
affected with the public interest as transportation clearly is can regulate 
itself to the satisfaction of the country, even with Government help. 
There are too many people outside the industry who have a direct and 
vital interest in what it does and who have a right to be heard. It is a 
publie and not a private business and must be dealt with accordingly. 

I vote, therefore, for commission regulation. But if there is to be 
such regulation, shall there be a separate commission for each form of 
transportation or one for all? To my way of thinking there is only one 
answer to this question. I see no way of getting consistent, impartial, 
and coordinated regulation directed to a common end unless a single 
Federal agency has responsibility for the entire transportation situation. 
The proposition is almost self-evident. Separate commissions are bound 
to work at cross purposes. Each will become the partisan of its own 
form of transportation; each will see one corner of transportation and 
not the whole picture; their policies will pull in many different direc- 
tions; the transportation muddle will still be with us. 

Now I come to the question which seems to be worrying you most 
of all. The single agency would naturally be the Interstate Commerce 
Commission, and you fear that the trucks would not get a square deal 
at the hands of that body, not because its members are not honorable 
men, but because you believe that they have been so busy with regulat- 
ing the railroads for many years that they will see your problems with 
railroad spectacles and will not be able to understand or appreciate the 
very different conditions and many special circumstances which sur- 
round truck transportation. You say that they are ‘‘railroad-minded’’. 

As you may know, I have been a member of the Commission for 15 
years, and no doubt I am a prejudiced witness. My observation is that 
judging by the opinions about it, the Commission has as many colors as 
achameleon. To Wall Street it has been the victim of demagogues, par- 
ticularly farmer agitators. To some of the latter, it has been the tool of 
Wall Street. The South thinks that it favors the wealthy East. The 
East thinks that it favors the South and the West. The railroads are 
certain that it has been unduly considerate of the .barge lines and the 
Panama Canal steamships. The water lines, like the trucks, are sure 
that it is ‘‘railroad-minded’’. Personally I know it is made up of in- 
tellizent men sincerely trying to do their duty and without regard for 
polities or other like influences. It may be that one reason why vou 





58 I. C. C. PRACTITIONERS’ JOURNAL 





think it is ‘‘railroad-minded’’ is because it has not given you the pro. 
tection to which you believe that you are entitled against unfair rail. 
road rate-cutting. But let me suggest, what 1 think must be obvious, 
that a commission which has no control over truck rate-cutting is likely 
to be somewhat lenient with railroad retaliation. 

However, it is perfectly true, as you say, that truck transportation 
is a far different thing from rail transportation, that the many special 
conditions which surround it must be given the most thorough consider. 
ation, and that its regulation cannot with any propriety be forced, re. 
gardless of these conditions, into the railroad mold. It 1s also true that 
many of the experts of the Commission have naturally been recruited 
from railroad sources. That condition would certainly be changed it 
the Commission is given jurisdiction over motor and water carriers, be- 
cause it would at once feel the need of experts with other training 
Moreover, I think it quite possible to meet your desires for specialization 
in highway vehicle regulations and at the same time maintain consis- 
tency and coordination in regulation and make it easier for the Commis. 
sion to handle its enlarged duties effectively and well. At present | am 
not prepared to state the exact form of this plan, for it needs to be 
worked out with the greatest of care, but 1 am confident that one can 
be devised which will go very far to meet the objections to a ‘‘ railroad- 
minded’’ Interstate Commerce Commission which apparently weigh »s 
heavily with you. 

To illustrate, one way of doing this would be to enlarge the Com- 
mission somewhat, appointing certain new members; have a special di- 
vision to specialize on each important form of transportation; have a 
chairman for the entire Commission; and let him and the chairmen of 
the special divisions act as a Control Board to govern matters of general 
policy. This is only a suggestion, but it indicates the possibilities, which 
I am sure can be worked out in practical form. 

Let me make it plain in this connection that the special conditions 
which attach to such types of operators as those which haul milk and 
other dairy products, periodicals, livestock, refrigerated products, films, 
the dump truck operators, and others who specialize in particular work 
must be taken into consideration if regulation is to be fair and wise, and 
the statute must be so framed that this can and will be done. This, 
again, is only an illustration. Last year I submitted to the President 
and Congress a draft of a bill for motor carrier regulation, but I am in 
no way committed to the details of that bill. Doubtless they ean be im- 
proved in many respects. We are studying carefully all of the criti 
cisms which have been made, and we shall welcome any further sugges 
tions which you may care to submit. On the principle behind this bil! 
I stand four-square, because I am certain that it is right, but my mind i 
open on all matters of detail. 

There is another fear which seems to weigh heavily with you, an 
that is that in the regulation of motor transport rates, they will be re 
lated to existing railroad charges instead of being based on the cost o! 
motor transport itself. It may be convenient in many instances to stat 
motor transport rates in terms of railroad rates, and the truck operator 
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have often done that of their own volition. But when any fundamental 
question arises as to the bottom level of the rates, there can be no escape 
from the conclusion that the fair cost of motor transportation is of para- 
mount importance. Indeed, as I have pointed out on other occasions, any 
other course will most certainly defeat itself, owing to the opportunity 
which many shippers have to operate their own private trucks and of 
which they cannot be deprived. If you want the cost principle recog- 
nized in the law, it may be that it can be done, provided the language is 
sufficiently broad. I know from experience, and I believe you do too, 
the difficulty and danger and endless labor in attempting to base rates 
precisely on a cost formula. It simply will not work. There are many 
circumstances which have to be taken into consideration in fixing rates, - 
and which you would wish to have considered. 

You may urge, in reply to what I have said, that in the regulatiou 
of motor transport rates by State commissions you have seen these rates 
fixed on the railroad model. My information is that in many such in- 
stances this has been done to meet the wishes of the truck operators 
themselves. In other cases it is not unlikely that the State agencies 
have fallen into error. But let me suggest that one result of Federal 
regulation of the motor transport industry will be to provide leadership 
in regulation by the central government. This is no reflection on the 
States. They have been pioneers in the regulation of every form of 
transportation and public utilities, but there is often need for some uni- 
formity of policy, and the Federal government can be of great help in 
bringing that about. 

It may well be that the same leadership should in time be exercised 
by the Federal government in the matter of the size and weight of the 
motor vehicles which may be permitted to use the public highways. As 
vet I have gone no further than to provide in the proposed legislation 
that the Interstate Commerce Commission, in cooperation with other 
Federal authorities, shall thoroughly investigate this subject and report 
to Congress. But plainly the reasonable use of the public highways in 
interstate commerce, and particularly of those which have been built 
with Federal aid, is a matter which cannot ultimately be left to the deci- 
sion of the States, if any insist upon the prescription of unwise and un- 
reasonable regulations which tend to obstruct the free flow of interstate 
commerce. 

The question whether the trucks are bearing, through taxes or li- 
cense fees or other similar payments, their proper share of the cost of 
constructing and maintaining the public highways is one which my staff 
has been investigating for a long time. I am sorry that I cannot yet 
make public the results of this inquiry. The reason I cannot is because 
of the precautions that we are taking to get all the facts. Tentative 
drafts are being sent out to representatives of the railroads and of the 
motor transport industry and to others who have made a special study 
of this question, in order that they may bring to our attention any er- 
rors which they may discover. If we are leaving any stone unturned to 
get to the bottom of*this matter, we do not know what it is. 
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Sound and well coordinated public regulation of transportation will 
not stifle the railroads or the trucks or the water lines or the air car. 
riers. In your field it will make it less easy for any Tom, Dick or Harry 
to begin commercial operations with a truck on which he has paid down 
a few dollars and which is likely to be taken away from him and turned 
over to another victim at the time of the next installment. It will, | 
hope, curb the activities of certain types of brokers. It will prevent the 
driving of rates down to a level for which there is no economic justifica- 
tion. It will tend to cause both the railroads and the trucks to abandon 
operations where the other agency has so great an advantage that they 
cannot hope to reap a profit. It will, I very much hope, encourage and 
stimulate cooperation between the two agencies. 

If I am not very much mistaken, there are great opportunities for 
the utilization of trucks in the railroad business to supplement or sub- 
stitute for present rail service. Already these opportunities are begin. 
ning to be perceived, but we are only on the verge of what is possibk 
I expect to see a large use of trucks in terminal service and for short. 
distance movements and a very close cooperation with the trucks on the 
longer hauls through such devices as demountable truck bodies or the 
transportation of semi-trailers. Nor is there any reason why these de. 
velopments should shut out the independent truck operator. There is 
goed evidence that the railroads see the advantage of employing the men 
who are experts in this business, instead of trying to carry it on them. 
selves. Nor is there anything in the bill which I have proposed which 
gives a railroad any advantage whatever over the independent operator 
in securing certificates or permits. In fact it will make it more difficult 
for the railroads to establish fighting lines for the purpose of beating 
down their independent competitors. 

There is much more which I might say in regard to this subject of 
public regulation, but time does not permit and all that I am concerned 
with for the moment is the underlying general principles. What the 
country wants and needs, and what I am sure you want, is a national 
transportation system which will give proper scope to every form of 
transportation but keep all within reasonable bounds and prevent the 
economic waste which always results from unlicensed competition 
Motor trucks operating over the public highways have proved their 
worth and their rightful claim to a place in the sun. No sane man 
wants to deprive them of that. All that we are after is real Govern- 
ment leadership in transportation and the promotion of order and sta- 
bility and sound conditions and the avoidance of demoralization and 
chaos. 





All Members Note: Special Luncheon—Washington, November 27. 
Out-of-town members cordially invited. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Reduction in Rates to Meet Motor Truck Competition 


1. & S. No. 3958—By the Entire Commission. The Commission granted 
permission of certain carriers to reduce rates on hollow building tile in 
carloads from Terre Haute, Indiana, to Chicago, Illinois, for a limited 
period. The establishment of these reduced rates to be an experiment 
calculated to afford an opportunity to a manufacturer of hollow building 
tile at Terre Haute, Indiana, to enter the Chicago market in competition 
with other manufacturers of hollow building tile at Hobart, Indiana and 
several other points. The reason for the reduced rates is that the com- 
petitive points were able to reach Chicago with lower transportation 
eosts by use of available motor truck services. 


Absorption of Switching Charges 


I. & S. No. 3966—Absorption of Switching at Butte, Montana. 
Division 3. The Oregon Short Line Railroad Company proposed to 
cancel its absorption of certain switching charges of the Northern Pacific 
Railway Company at Butte, Montana, on traffic originating at or 
destined to points on or reached by way of its line. Upon protest of a 
packing company the schedules were suspended. By contract dated 
July 1, 1909, and still in effect, the Northern Pacific granted to re- 
spondent the joint use of its rails from Silver Bow, Montana to Butte. 
On certain parts of these tracks respondent was authorized to operate, 
and between other points the Northern Pacific undertook to make up and 
break trains of respondent, furnish storage room for its cars and to do 
all the switching required. The Commission ruled that with respect to 
protestant’s inbound traffic the failure of respondent to absorb the 
Northern Pacifie’s switching charge from points on or reached by way of 
respondent’s lines would not be unreasonable or unduly prejudicial, but 
on outbound shipments of fresh meats, ete., originating at certain pack- 
ing plants at Butte, destined to points reached on or by way of 
respondent’s lines, the absorption by respondent of the Northern Pa- 
cifie’s switching charges and its failure to make like absorption on like 
traffic from Hanson Packing Company’s plant, which is the protestant, 
would be unduly prejudicial to the protestant and unduly preferential 
of its competitors. 


Demurrage Charges 


No. 26394—Crowley’s Milk Company, Inc. v. Erie Railroad. 
Division 4. The Commission finds that demurrage charges on milk and 
cream in carloads in passenger train service from certain points in 
Wisconsin, Indiana and Missouri to Binghamton, New York, were not 
unreasonable and were lawfully collected. The shipments in question 
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all moved in milk refrigerator cars. They were delivered to the con- 
signee at Binghamton where the detention occurred. The complainant 
does not contend that the charges did not accrue legally, nor does it 
contend that the demurrage charges were unreasonable as such. It is 
contended that shipments of milk and cream moving from other points in 
Indiana and from points in other States to Binghamton and other 
points in New York, New Jersey and Pennsylvania were not subject 
to a demurrage charge of any amount and therefore a demurrage 
charge of any amount on the shipments in question was unreasonable. 
The shipments were detained from one to fourteen days and the com- 
plainant bases his claim for exception solely on the contention that the 
charges assailed were relatively unreasonable. The Commission com- 
ments that ‘‘the Interstate Commerce Act makes no distinction between 
relative and intrinsic unreasonableness.’’ The Commission rules that be- 
cause there was no tariff authorizing demurrage charges on shipments of 
milk and cream from other points to Binghamton is not sufficient to 
support a finding that the charges herein complained of were unreason- 
able or otherwise unlawful and the complaint was dismissed. 


Classification 





No. 25963—Binswanger & Company of Texas, et al, v. Missouri- 
Kansas-Texas Railroad of Texas, et al. Division 4. In this case the com- 
plainants alleged that the rates charged on plate glass, in carloads, moving 
from Crystal City, Missouri, and points in Central Territory to destina- 
tions in Texas were inapplicable. The charges were collected on the basis 
of class rates. The complainants contended that the charges should have 
been collected on the basis of commodity rates named on window glass, 
minimum 40,000 pounds. The evidence involved a lengthy discussion 
of the classification involving plate glass and window glass and the com- 
plainants contended that as plate glass is specifically excluded from the 
window glass description, the necessary inference being that wherever 
rates are on window glass without the specific exclusion of plate glass 
such rates apply on the latter commodity. In other words, they contend 
that the commodity description ‘‘glass, window’’ embraces all kinds of 
glass of the window type and that plate glass is simply a species of 
window glass. The Commission disagrees with the complainants and 
found that the class rates were applicable. The complaint was dismissed. 


Fourth Section Relief 


applied for authority to establish and maintain rates on refined petro- 
leum products in carloads from St. Louis, Missouri, Wood River, Roxana, 
and East St. Louis, Illinois, to Cincinnati, Ohio, Louisville, Henderson, 
Covington and Newport, Kentucky, Jeffersonville, New Albany and 
Evansville, Indiana, without observing the long-and-short-haul and 
aggregate-of-intermediates provisions of Section 4 of the Interstate Com- 
merce Act. This action on the part of the carriers was in order to meet 


Fourth Section Application No. 14966. Division 2. The earriers 
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barge line competition, but the record does not show the volume of gaso- 
line moved by rail from the origin territory herein considered to Louis- 
ville and Cincinnati. The quantity moved by water during the latter 
part of 1933 constituted approximately 35% of the tonnage shipped by 
one company and that the total movement was considerable and that 
distribution at these points was not dominated and controlled by the 
water movement. The proposed reductions would amount to 33-1/3% to 
Cincinnati, which would require an increase of at least 50% in the ton- 
nage moved to Cincinnati in order to obtain the same gross revenue as 
now derived from the present rates and as there is no apparent prospect 
of inereasing the tonnage at the expense of traffic now moving by water 
as the record indicates it will continue to move that way and any ad- 
ditional movement by water is merely potential and provides no basis 
for granting relief. 


Transit Rates Refused 


No. 26244—Brown-Manly Plow Company v. B. & O. Railroad, et al. 
Division 4. The Commission rules that the failure of the Baltimore & 
Ohio to maintain transit arrangements at Malta, Ohio, on steel origi- 
nating beyond and made into shapes or stampings for cultivators or 
plows and then shipped to points in Southern Territory is not an 
unreasonable or unlawful act. In commenting on its finding, the Com- 
mission says: ‘‘It is not our policy generally to require the establish- 
ment of transit arrangements except to remove unjust discrimination 
or undue prejudice.’’ 


Commission Passes on Air Mail Docket No. 2 


In Air Mail Docket No. 2, decided September 11th last, the Inter- 
state Commerce Commission made a report through Division 3 coneern- 
ing the application of the inter-island airways air mail bid, in which it 
found that it felt warranted, upon presentation of the Postmaster Gene- 
ral, in suggesting that there should be no objection to the acceptance of 
the bid. The Commission expresses itself to the effect that it believes it 
would reach no different conclusion if a public hearing had been held 
upon acceptance or rejection. The Postmaster General, on September 
dth, submitted to the Commission for consideration the bid of the above- 
named air line, which was the only bid received in response to the Post- 
master General’s advertisement of July 6, 1934 under authority of the 
Air Mail Act. The Postmaster General is not bound to accept bids 
unless they appear not to be excessive, and the law provides that he shall 
either reject them or submit them to the Interstate Commerce Commis- 
sion for its direction in the premises before awarding the contract. This 
air line will operate daily, except Sunday, on the Island of Oahu to 
Wailuku on the Island of Maui, 102 miles, thence to Hilo on the Island 
of Hawaii, 123 miles, and from Honolulu to Lihue on the Island of 
Kanai, 108 miles, for a period of one year from the date of commence- 
ment of the services. 





Review of Supreme Court Cases 


By CuarENcE A. Miter, General Counsel, 
THe AMERICAN SHORT LINE RaiLroaD AssociATION 


The Supreme Court of the United States opened its October, 1934, 
Term, on October Ist. The first session was devoted to the admission of 
attorneys and the receipt of motions. It began hearing arguments in 
eases on its call on October 8th and continued until October 17th, when 
it recessed until October 22nd, due to the fact that no more cases were 
ready for argument. The Court announced that at the conclusion of its 
session on October 22nd it will recess until November 5th. 

When it convened for the new Term there were a total of 433 cases 
on its docket, most of them pending on petitions for writs of certiorari. 
At its session on October 8th, the Court handed down orders in 297 cases, 
declining to review 222 of them. Appeals were dismissed in 8 cases and 
petitions for writs of certiorari were denied in 214 cases. At the same 
time it noted probable jurisdiction in 12 cases, granted petitions for 
writs of certiorari in 50 cases, and postponed consideration of jurisdic- 
tional questions until hearing in 3 cases. 


Probable Jurisdiction Noted 


Probable jurisdiction was noted in the following cases, among oth- 
ers : 


No. 221. United States, Et Al v. Baltimore & Ohio R. R. Co. Et Al. 

This case is on appeal from the United States District Court for the 
Northern District of Ohio, Eastern Division, and involves the validity of 
an order of the Interstate Commerce Commission in the so-called ‘‘ Pow- 
er Reverse Gear Case,’’ 190 I. C. C. 351. The decision of the lower 
Court is reported at 5 Fed. Supp. 929. 


No. 344. Atlantic Coast Line R. R. Co. v. State of Florida, Et Al. 


No. 345. State of Florida, Et Al v. United States, Et Al. 

These cases are on appeal from the United States District Court for 
the Northern District of Georgia, and involve proceedings in the so- 
ealled ‘‘Florida Log Case’’ granting restitution following the decision 
by the United States Supreme Court in 282 U. S. 194. 


No. 379. United States v. Chicago, Milwaukee, St. Paul & Pacific 
R. R. Co., Et Al. 

This case is on appeal from the District Court for the Eastern Dis- 
trict of Illinois and involves the validity of the order of the Interstate 
Commerce Commission cancelling a tariff schedule of the appellee pro- 
posing to reduce its rates on bituminous coal. The Commission cases 
are reported at 197 I. C. C. 245 and 200 I. C. C. 609. 
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No. 387. Cape Fear Railways, Inc. v. United States, Et Al. 

This case is on appeal from the United States District Court for the 
Rastern District of Virginia, and involves the validity of the order of 
the Interstate Commerce Commission establishing divisions of joint 
rates for transportation of property to or from Fort Bragg, North Caro- 
lina, interchanged at Fort Bragg Junction, North Carolina, between 
appellant and the Atlantic Coast Line Railroad. The decision of the 
Interstate Commerce Commission is reported at 197 I. C. C. 397. 


Writ of Certiorari Granted 


Writ of certiorari was granted in the following case : 

No. 234. United States ex rel Chicago Great Western R. R. Co., 
Et Al v. Interstate Commerce Commission, Et Al. 

This case is before the Court on petition for writ of certiorari to the 
United States Court of Appeals for the District of Columbia, and in- 
volves the action of the Interstate Commerce Commission in dismissing 
acomplaint seeking action with relation to the use of terminal facilities 
of the Kansas City Terminal Railway Company. The decision of the 
Court below is reported at 71 F.(2d) 336. 


Rehearing Denied 


The Court denied a petition for rehearing in the so-called ‘‘ Chicago 
Switching Case,’’ No. 787, October, 1933, Term—lIllinois Commerce 
Commission Et Al v. United States, Et Al, which was decided at the 
last Term of Court. 





